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IN THE 


United States Court of Appeals 

for the District of Columbia. 

October Term, 1943. 


No. 8543. 


ROBERT G. MERGARDT, Appellant , 

vs. 

COLONIAL-AMERICAN NATIONAL BANK OF 
ROANOKE, ET AL., Appellees. 


Appeal from the District Court of the United States for 

the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order of the District Court of 
the United States for the District of Columbia granting a 
motion for summary judgment in favor of appellee, de¬ 
fendant below, and overruling a motion of the appellant, 
plaintiff below, for summary judgment in bis favor upon a 
complaint for injunction (App. 93). Notice of appeal was 
filed on April 28, 1943 (App. 94). 
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STATEMENT OF FACTS. 

This appeal is from an order of the District Court deny¬ 
ing, in effect, appellant’s complaint for injunction. The 
facts giving rise to the present complaint may be stated as 
follows: 

On February 15, 1911 one Edward "W. Mollohan execu¬ 
ted a deed of trust upon a certain piece of property situ¬ 
ated in the District of Columbia as security for three prom¬ 
issory notes, which he had executed and delivered. These 
notes were in the sum of $5,000.00 each, payable respectively 
in two, three and four years after their date. On Novem¬ 
ber 20, 1911 the same Edward W. Mollohan executed a 
second deed of trust upon a second piece of property situ¬ 
ated in the District of Columbia to secure another note, in 
the amount of $6,700.00, payable one year after date. Each 
of said deeds of trust authorize the trustees to sell for any 
default in the payment of the said notes (App. 35-37). 

The Colonial Bank & Trust Company, a corporation, 
predecessor to the appellee herein, became the holder and 
owner of these notes. On January 12, 1920 the Colonial 
Bank & Trust Company filed suit in the Supreme Court 
of the District of Columbia (now the District Court) against 
the trustees and surviving trustee under the two deeds of 
trust, and as the creditor and legal owner of the notes 
prayed the Court to authorize and direct the trustees “to 
execute the respective powers of sale conferred respec¬ 
tively upon them by said deeds of trust, and bring the 
proceeds of sale into court with a report of their actions 
and doings thereunder.” (App. 33, 38) In support of this 
prayer for relief, the plaintiff alleged the execution of the 
several notes and the two deeds of trust and set forth that 
as of the date of the bill of complaint the several notes had 
not been paid and that the indebtedness represented thereby 
was still outstanding. 
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In addition to this relief, the complaint further prayed 
that there be removed what was alleged to be a certain 
cloud on the record title to the land, that cloud being in the 
form of a deed of trust given to secure a certain appeal 
bond, the obligations of which had been voided. This 
proceeding, in 1920, was docketed as “Equity No. 37474.” 

One year later, on January 20, 1921, the lower court 
ordered a decree pro confesso against the parties defend¬ 
ant, and referred the matter to an Examiner in Chancery 
(App. 39). On April 6, 1922 the lower court entered an 
order making the decree pro confesso final and absolute, and 
ordered the trustees under the deeds of trust to proceed 
“to advertise and sell and'convey the real estate respec¬ 
tively conveyed to them by said Deeds of Trust under the 
terms and conditions therein set forth; and when said sales 
are made, said surviving trustee shall bring the proceeds 
thereof into this Court together with their reports of said 
sales and the terms thereof, which reports shall be referred 
to the Auditor of the Court for his statement of their 
accounts and the proper distribution of the proceeds of such 
sales”, which proceeds were ordered to be paid in satis¬ 
faction of the debts secured. The order further decreed 
that title to the property should pass free of any prior, 
encumbrance (App. 40). 

• On February 28, 1939 Edward W. Mollohan conveyed 
by quit-claim deed the property covered by the two deeds 
of trust to one James Juliano, who in turn, on the 28th 
day of March, 1939 deeded the property to the Home Con¬ 
struction Corporation (App. 29, 30). Thereafter, on Feb¬ 
ruary 12, 1941 the Home Construction Corporation deeded 
the property in question to Robert G. Mergardt, the appel¬ 
lant (App. 31). 

After the entry by the lower court of its order of April 
6, 1922 no action was taken thereunder until February 8, 
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1941 either by the trustees directed to execute the trusts, 
or by the creditor, who was the moving party in the original 
proceeding. On the latter date, namely February 8, 1941, 
after a lapse of about nineteen years from the entry of the 
final order in the case, the successor to the original plain¬ 
tiff filed a motion in the lower court for leave to file an 
amended and supplemental complaint in the same proceed¬ 
ing: (App. 42) The record discloses no order substituting 
the Colonial-American National Bank of Roanoke, appellee 
herein, as party plaintiff in the proceedings. The motion 
for leave to file the new pleading was not served upon the 
Hoihe Construction Corporation, which succeeded to Mollo¬ 
han’s title in 1939, and no notice of the motion for leave to 
file was served upon the appellant. The order of March 
18, 1941 does disclose that a copy of the motion for leave 
to file was received by the attorney for Edward W. Mollohan 
on March 5, 1941. As appears from the order of March 
18, 1941 granting leave to file the amended complaint, 
Edward W. Mollohan was served on March 5, 1941, more 
than three weeks after appellant became the record owner 
of this property. 

The amended and supplemental complaint sets forth the 
proceedings of nineteen years previous, and calls the court’s 
attention to the fact that certain trustees under the two 
deeds of trust had died; that the debt secured still re¬ 
mained unpaid; and prayed that substituted trustees be 
appointed to carry out the powers set forth in the deeds 
of trust and to sell the property and pay the proceeds 
into the court pursuant to the order of April 6, 1922. The 
new complaint prayed that the description of the property 
be corrected, and for other and further relief, not sought 
in the original complaint, hut which was available to the 
plaintiff at the time of the filing of the original complaint 
(App. 43, 54). 
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On October 20, 1941 appellant, having been made a party 
to the proceeding on Angust 6, 1941, approximately five 
months after the new complaint was filed, filed an answer 
and motion to dismiss the complaint specifically challenging 
the jurisdiction of the lower court to entertain any further 
proceedings in the matter (App. 59). On May 6, 1942 the 
lower court, upon motion of the appellee corporation, en¬ 
tered a summary judgment granting the relief prayed by 
the appellee corporation in its new complaint. By the same 
order the lower court overruled appellant’s motion for 
summary judgment on the pleadings (App. 80). On June 
12, 1942 the lower court issued a decree appointing a sub¬ 
stitute trustee to execute the powers of the deeds of trust 
(App. 84). 

Thereafter, on February 10, 1943 appellant filed the 
present complaint for injunction, alleging that the trustees 
had advertised for sale and were about to sell the property 
in question under the order of April 6,1922 and the decree 
of June 12, 1942, and in accordance with the terms of the 
said two deeds of trust. To this complaint the appellees 
filed answers and thereafter the lower court, upon motion 
of the appellee corporation, entered a summary judgment 
in favor of the appellees dismissing the complaint, thereby 
denying to the appellant the injunctive relief sought. By 
the same order appellant’s motion for summary judgment 
was overruled. It is from this dual order that the present 
appeal stems (App. 1, 93). 

ISSUES INVOLVED. 

The principal issues involved on this appeal may be 
simply stated as follows: 

Whether an order of foreclosure of a deed of trust 
entered in 1922 as a final and absolute decree against 
the trustees may be enforced to the detriment of a pur- 
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chaser succeeding to the title of the original debtor, 
after a lapse of nearly twenty years, without any 
action being taken in the proceedings to continue the 
same or keep it alive. 

Whether or not the lower court has the power to 
modify its own final decree nearly twenty years after 
the entry thereof so as to appoint new trustees to sub¬ 
stitute for those originally named in the deeds of trust 
and who were authorized by the original decree to sell 
the said property. 

0 

I STATUTES INVOLVED. 

Section 45-611 of the District of Columbia Code: 

“In case of the death of a sole mortgagee or trustee, 
or the last survivor of several, if the debt secured by 
the mortgage or deed of trust shall not have been paid, 
the party entitled thereto may file a petition in the 
District Court of the United States for the District of 
Columbia, setting forth under oath the execution of 
| the mortgage or deed of trust, the death of the mort¬ 
gagee or trustee, and the fact that the debt secured by 
! the said mortgage or deed of trust remains unpaid, 
and such other fact as mav be necessarv to entitle the 

•» m 

petitioner to the relief prayed, and praying for the 
1 appointment of a trustee to execute the trusts of the 
said mortgage or deed of trust. It shall not be neces¬ 
sary to make the heirs at law or devisees of the de¬ 
ceased mortgagee or trustee parties to such proceed¬ 
ing. The court may thereupon lay a rule upon the 
debtor or parties whose property is bound by said 
1 mortgage or deed of trust, unless they shall voluntarily 
appear and admit the allegations of* the petition, to 
show cause, under oath, on or before the 10th day, 
exclusive of Sundays and legal holidays, after the 
service of such rule, why the prayer of said petition 
should not be granted. If said party or parties can 
not be found in said District, service of said rule shall 
be by publication, according to the practice in equity 
1 in said court. If no cause be shown, notwithstanding 
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the service of said rule, against the prayer of said 
petition, the court may determine in a summary way 
whether said debt remains unpaid, and if satisfied 
thereof the said court may, by decree, appoint a new 
trustee in the place of the deceased mortgagee or trus¬ 
tee, and vest in him all the title at law and in equity, 
and all the powers that had been conveyed to and 
vested in the deceased mortgagee or trustee.” 

Section 45-612 of the District of Columbia Code: 

“If matter of defense against the foreclosure of said 
mortgage or the enforcement of said deed of trust be 
set up in answer to said rule, the further proceedings 
shall be according to the practice in equity after answer 
filed.” 

Section 45-613 of the District of Columbia Code: 

“In case of the death of any trustee appointed as 
aforesaid without having executed the trusts of the 
mortgage or deed of trust, a like proceeding to that 
provided for in section 45-611 may be had to appoint 
a successor to him in the said trusts.” 

Section 45-614 of the District of Columbia Code: 

“In case of the refusal of any trustee named in a 
deed of trust to secure a debt to accept the trusts 
thereby created, or of his resignation of said trust after 
accepting the same, which is hereby allowed, or of his 
removal from the District of Columbia, or of his ina¬ 
bility to act, or for any other good cause shown, it 
shall be lawful for any party interested in the execution 
of such trusts to apply to said court by petition, setting 
forth the appropriate facts and asking for the appoint¬ 
ment of a new trustee in his place, and a like proceed¬ 
ing shall be had for the appointment of such trustee 
as in the case of the death of a trustee, as directed 
in sections 45-611 and 45-619 of this title: Provided, 
That any rule to show cause issued in such case shall 
be served upon the existing trustee, as provided in 
said sections.” 
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SUMMARY OF ARGUMENT. 

I. The predecessor to the appellee bank obtained a de¬ 
cree directing the sale of the property in question in 1922. 
No action was taken thereunder for almost twenty years 
when in 1941 the present appellee bank sought to have the 
original complaint filed in 1920 amended or supplemented. 
No adequate reason for such delay was presented to the 
lower court. In the meantime ownership of the property 
changed several times. Under the circumstances, at least 
so far as the appellant, a bona fide purchaser, is concerned, 
the original action of 1920 culminating in the decree of 1922 
must be considered abandoned and consequently the Dis¬ 
trict Court was without jurisdiction to proceed. The Su¬ 
preme Court has held that the doctrine of laches, or loss 
of rights by delay, applies with equal force to a suit timely 
filled but not diligently prosecuted to a conclusion. The 
equities lie with the purchaser of the land, who can presume 
when he purchases land that the obsolete action, not being 
prosecuted, must have been abandoned by payment of the 
indebtedness to the creditor. If any person is to be penal¬ 
ized by reason of the decree that person should be the 
creditor. 

II. During this long period of time since the decree of 
1922, the creditor had at its disposal a clear and adequate 
remedy by which to execute the decree. Instead of taking 
any action the creditor waited for almost twenty years— 
until some of the trustees had died and title to the land 
had changed hands, and even the bank itself had been suc¬ 
ceeded by another—before it filed its amended supple¬ 
mental bill. This bill prayed for a substitution of trustees 
in place of those deceased as well as for reformation of 
the deeds of trust. As to the latter relief, it could have 
been sought in the original bill. With respect to the former, 
the Code establishes a method of procedure which was open 
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to the bank. This procedure, which contemplates the filing 
of a new petition, was not followed. By shielding itself 
under the old bill filed in 1920, the bank sought to protect 
itself from defenses which have arisen as a result of the 
decree. The provisions of the Code requiring the filing of 
a new petition to have substituted trustees appointed, ex¬ 
pressly provides the right to set up defenses. The District 
Court had no right to grant the relief under the old bill and, 
therefore, action under the void order should have been 
enjoined. 

ARGUMENT. 

I. 

Jurisdiction of lower court to order sale of property* 
under original decree of 1922 lost by lapse of time as against 
new purchaser. 

The undisputed facts in this case clearly establish that 
in 1911 certain notes were executed and deeds of trust to 
secure those notes were given by Edward W. Mollohan. 
These notes became due and payable within a period of 
from one to four years after their dates. For some reason, 
not shown by the record, no action was taken by the bank 
to enforce the personal liability of the maker of these notes, 
and the statute of limitations told against these notes dur¬ 
ing the period of from 1915 to 1918. The first action of 
any kind was taken in 1920, when the bank filed its original 
complaint to clear title. In this same action the bank sought 
to have the Court authorize and direct a sale under the 
deeds of trust. Obviously, at the time of the filing of this 
complaint the personal liability of the maker on the notes 
was barred, and the only remedy, left to the bank was to 
proceed against the security. The statute of limitations 
with respect to the enforcement of deeds of trust in this 
jurisdiction is fifteen years. Sis v. Boarman, 11 App. D. C. 
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116. The original complaint, therefore, was timely. The 
decree entered by the lower court in 1922 was one which 
afforded the bank full and adequate relief in the premises. 
That decree was final and absolute. Railroad Co. v. Swasey, 
23 Wall. 405, 409. It was positive in its directive to the 
trustees to sell the property under the terms of the deeds 
of trust. 

In the event of a failure on the part of the trustees to act 
under the terms of the decree, the bank, which was in a 
position analogous to that of a judgment creditor in an 
action *at law, could have applied to the court seasonably to 
compel the trustees to act under the terms of the decree or 
to take such other action as would be required to give ap¬ 
propriate effect thereto. This the bank did not do. 

Instead, it delayed for a period of nearly twenty years, 
and in 1941 it sought to file in the lower court an amended 
or supplemental bill in the original proceeding, which had 
terminated in 1922 with a final and absolute decree. Dur¬ 
ing this long period of time no action of any kind was taken 
by the bank to enforce its rights under the decree. The 
bank during this prolonged period from 1922 to 1941 did 
not submit to the Court any reason for not executing the 
terms of its decree, nor did it at any time during this same 
period seek to have an expression from the Court in the 
form of an order or decree authorizing that its original 
decree be continued in force until a latter date. Not until 
some time after the lower court granted the bank leave to 
file its amended and supplemental complaint has the bank 
tendered any explanation whatsoever of its failure to seek 
the enforcement of the original decree of 1922; and even 
then its explanation was of a nature, as clearly shown by the 
record, which should have been made many years sooner. 

i 

In the meantime, while’ the Rip Van Winkle Colonial 
Bank & Trust Company slept on its rights,. it continued to 
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gather unto itself accrued interest on the original indebted¬ 
ness at a rate of 6% per annum (a rate higher than average 
market rate) parties to the proceeding died, ownership of 
the property in question passed from the original owner 
through a chain of purchasers, and the bank itself went out 
of existence and was succeeded by the present appellee cor¬ 
poration, which is seeking to enforce the decree entered in 
favor of its predecessor in 1922. If a staler demand or 
grosser negligence on the part of a favored party can be 
imagined, it is beyond the comprehension of the appellant. 
It is axiomatic that equity will not aid one who sleeps on 
his rights, and the very basis of this rule is exemplified by 
the present case. While it is true that the doctrine of 
laches usually and ordinarily applies to claims on which 
suit has not seasonably been filed, the doctrine is equally 
applicable to a suit filed timely but not diligently prose¬ 
cuted. In the present case the failure to diligently prose¬ 
cute the original case to a conclusion so that the intervening 
matters above referred to would not have occurred has, it 
is submitted, deprived the lower court of jurisdiction to 
proceed in the matter. This is particularly true where the 
rights of third partiesliave intervened during the period of 
delay. As the Supreme Court of the United States has 
said, “So far as the rights of third parties might have been 
affected by it (the existence of the action) as a lis pendens, 
it had lost its force without such a dismissal, (of the action 
by the Court on its own motion) and, as to innocent stran¬ 
gers, acquired interest to be affected by it, it would have 
been treated as abandoned and obsolete.” Redfield v. 
Ystalyfera Iron Co., 110 U. S. 174. This case governs the 
present proceeding. Paraphrasing the language of the 
Supreme Court, there is nothing in this record, by which 
alone this Court must be governed, to show any reasonable 
excuse for the unusual and extraordinary delay in the 
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progress of the suit, and any such delay must be attributed 
to the appellee bank. See also Johnston v. Standard Min¬ 
ing Company, 148 U. S. 360, 370. 

As authority for the principle which the Supreme Court 
states, it relies upon the case of Fox v. Reeder , 28 Ohio 
State 181. An examination of that case discloses a factual 
situation identical with the case at bar. In the Reeder case 
a mortgage was executed in 1837, upon which a bill of fore¬ 
closure was filed in 1840, aud-a.decree taken and~order~for 
sale issued irTT842. There were certain continuances in 
the case but no further action on the decree of sale was had 
until 1868. In the interim the mortgagor who had retained 


posse ssion of the property had sold certain parts of the 
premises to innocent purchasers, without actual notice of 
th^ pending suit. Such purchasers, and those clainllllg- - 
under them, had remained in possession for about twenty 
years when the plaintiff in the foreclosure suit, in 1869, 
caused to be issued by the Court a second order of sale. 
In this state of the record the Court held that the unex¬ 
plained failure to take anv action in the case from I54Z, 


en the order of sale was issued, to 1868 was such negli¬ 


gence on its face ns nrevontod an enforcement of the decree 
against the purchasers. The Court there stated that if the 
"suit Mhla De considered a pending one after the decree of 
sale so that the rule lis pendens applied, the lapse of time 
was fatal to the right of recovery. “It will not do to allow 
a suit brought to lapse into quietude for indefinite series of 
years, and then claim rights under it as against those who 
have innocently purchased. The negligence is such that its 
results must recoil upon the party, rather than injure those 
who have been guilty of no wrong.” The mere fact that the 


purchaser has constructive notice, said the Court, is not 
sufficient to defeat the superior right of that party as 
against the negligent and sleeping creditor. Applying this 
case to the present case, it is impossible to sustain the 
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action of the lower court in summarily denying to appellant 
injunctive relief where he was faced with irreparable and 
irretrievable damage as a result of the foreclosure sale, 
and was without any other means of preventing it. It is 
submitted therefore, the judgment of the lower court should 
be reversed. 

Unless this Court sustains the position contended for by 
the appellant, it would be conceivable—and legal—for a 
creditor to obtain a decree of foreclosure against trustees 
shortly before the running of the statute of limitations 
applicable in such cases (fifteen years), and take no action 
to have that decree executed for fifty or a hundred years, 
and then when the creditor feels himself to be good and 
ready come into a court of equity under the original com¬ 
plaint, add new parties necessitated by a change of owner¬ 
ship during the long delay, have substituted trustees ap¬ 
pointed in the event of the death of the original trustees, 
and ask the Court to again order a sale, having the pro¬ 
ceeds applied not only to the payment of principal but to 
the payment of long accumulated interest. Where the 
property is valuable and, therefore, constitutes good secur¬ 
ity, it would be to the advantage of a bank or other creditor 
to take no action under the decree or even work in collusion 
with the delinquent trustees who fail to act under the order 
of the Court, and then have the property sold to pay the 
principal and interest. Innocent purchasers, who, by the 
lapse of time, could and should consider the original cause 
of action abandoned, or presume that the original creditor 
satisfied the debt secured by the deeds by having paid the 
same, sustain clear loss and irreparable damage. In the 
present case the Home Construction Company purchased 
the land from the original debtor in 1939, and this appellant 
succeeded to ownership in 1941. Presumption of payment, 
or abandonment, should conclusively bar the bank from the 
relief which the District Court gave to it and which this 
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injunction seeks to vitiate. In equity laches does not even 
liave to be pleaded. The Court may apply it on its own 
motion in good conscience. Willard v. Wood, 164 U. S. 502, 
524. An injunction is not a sword but a shield against 
irreparable injury. Considering the record in the present 
case the conscience of the chancellor should have extended 
a helping hand to the appellant herein. 

II. 

Substitution of trustees in place of deceased trustees 
under deed of trust must conform to statute and cannot 
be done by amended or supplemental bill filed twenty years 
after decree. 

It is clear from what has been stated heretofore that in 
1922, under existing deeds of trust, there was obtained a 
valid decree of foreclosure ordering the trustees named in 
the deeds of trust to execute the powers conferred upon them. 
While such a decree ordered the trustees to act, their action 
stemmed from the trust instrument rather than from the 
decree of court, for the order clearly sets forth that the 
trustees were to execute the powers under the terms and 
conditions set forth in the deeds. And this is the rule 
as stated in Stokes v. Hinden, 66 App. D. C. 34, 85 F. (2d) 
200. If the powers exercised are derived from the instru¬ 
ment itself, then action under such powers should be sub¬ 
ject to the limitations which the law places upon the instru¬ 
ment, one of which is that judicial action to enforce the 
powers must be brought within a period of fifteen years. 
Sis v. Boarman, 11 App. D. C. 116. This limitation is 
entirely destroyed if a complaint is filed immediately be¬ 
fore the running of the period and no action is taken by the 
complaining creditor until many, many years thereafter. 
True it is, that the trustees in failing to act in accordance 
with the directive of the Court, may prejudice the rights of 
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the creditor. It is submitted that if the trustees fail to 
carry out their duties entrusted to them, civil liability 
should arise against said trustees in favor of the injured 
creditor. On the other hand, the creditor has a course open 
to him under the provisions of the District of Columbia 
Code to have the delinquent trustees removed and substi¬ 
tuted trustees appointed to act in their place. If the 
creditor, being alive to the necessity for protection of his 
security, fails to act under such circumstances, then cer¬ 
tainly an innocent purchaser of the property should not be 
made to suffer, for if it is true, as the bank argued in the 
Court below, the new owner cannot interpose defenses such 
as limitations, then all property would be held at the mercy 
of secured creditors, who failed to act diligently. 

Title 45 of the District of Columbia Code provides for 
the appointment of trustees to sell in the event of the death 
of a trustee or in the event of a refusal of a trustee to act, 
or for other good cause. Section 45-611 provides a specific 
and particular procedure for the appointment of a new 
trustee in the event of death. This Section provides what 
a petition to the Equity Court must state, and what action 
the Court must follow, and notice must be given to the 
owner of the property bound by the trust. Section 45-612 
provides for the interposing of defenses to such action, and 
obviouslv one of these defenses, which mav be made at the 
time of the filing of the bill provided for in the preceding 
Section, is that of limitations. Section 45-613 provides that 
in the case of the death of a substituted trustee “a like pro¬ 
ceeding to that provided for in Section 45-611 may be had 
to appoint a successor to him in the said trusts.’* Section 
45-614 provides that in case of the refusal of any trustee 
to act “or for any good cause shown, it shall be lawful for 
any party interested in the execution of such trusts to apply 
to said Court by petition, setting forth the appropriate 
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facts and asking for the appointment of a new trustee in 
his place, and a like proceeding shall be had for the 
appointment of such trustee as in the case of the death of a 
trustee, as directed in Sections 45-611 and 45-619 of this 
Title.” 

The above resume of the Code provisions clearly indicates 
that under the circumstances present in the case at bar, the 
creditor had open to it a legal course for the appointment 

i 

of a new trustee by filing a new petition, to which petition 
the owner of the land could interpose any defenses avail¬ 
able to him. That a new petition, and not a supplemental 
bill is required, is clearly indicated by the language in the 
several Sections, particularly Section 45-613, which pro¬ 
vides for “a like proceeding” as that provided for in Sec¬ 
tion 45-611. 

In the present case the bank did not follow the procedure 
required by law, but instead sought to amend an old bill, 
long buried in the archives of the old Supreme Court of the 
District of Columbia, and in that way deny to the appellant 
the right given by Section 45-615 to set up his defenses. It 
is submitted, particularly in light of these provisions set 
forth above, the prayer for the appointment of new trustees, 
and particularly the prayer included in the bill sought to be 
filed by the bank in the present case for reformation of the 
description of the property, which could have been raised 
in the original bill, raised new matters foreign to the original 
bill and rendered the so-called amended or supplemental 
bill an entirely new complaint. See Smith v. Woolf oik, 115 
U. S. 145. 

Instead of filing the complaint in a new proceeding, the 
bank, to protect itself from any defenses which might have 
destroyed the right to a foreclosure, sought to proceed 
under the old complaint filed in 1920. It is submitted, 
therefore, that the District Court had no jurisdiction to 
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grant the relief under the old bill, and a sale based upon an 
order issued in that proceeding should have been enjoined. 

CONCLUSION. 

In conclusion, it is submitted that this case presents a 
problem of profound and far-reaching consequences in the 
field of real estate transactions in the District of Columbia. 
This Court should determine once and for all whether a 
creditor protected by a deed of trust will be permitted 
to allow the property constituting the security to be the sub¬ 
ject of repeated sales and transfers while he stands idly 
by allowing interest to accrue on his money, and then at 
whatever moment he chooses to destroy the title of the 
successor in interest to the debtor. It is submitted, there¬ 
fore, that this Court reverse the action of the lower court, 
and protect the appellant in his property right. 

Respectfully submitted, 

Herman Miller, 

Leon M. Shinberg, 
Attorneys for Appellant. 
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IN THE 


United States Court of Appeals 

foe the District of Columbia. 


No. 8543. 


ROBERT G. MERGARDT, Appellant, 

vs. 

COLONIAL-AMERICAN NATIONAL BANK OF 
ROANOKE, ET AL., Appellees. 


BRIEF FOR APPELLEE, COLONIAL-AMERICAN 
NATIONAL BANK OF ROANOKE. 


Counter-Statement of the Case. 

1. By a deed of trust (Joint Appendix, p. 25) dated 
November 20, 1911, recorded December 1, 1911, in Liber 
3479 at folio 215, among the land records of the District of 
Columbia, Edward W. Mollohan and Maggie L. Mollohan, 
his wife, conveyed to Gibbs L. Baker and August Burgdorf, 
trustees, 67 lots in the ‘ ‘Marshall” sub-division in the Dis¬ 
trict of Columbia, in trust to secure the payment of one 
note (App. 72) made by E. W. Mollohan for $6,700.00, of 
even date with said deed, payable to the Colonial Bank and 
Trust Company, of Roanoke, Virginia, or order, in one 
year after date, with interest at 6 per centum per annum 


lc 
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until paid, payable semi-annually. (This deed, for pur¬ 
poses of brevity, will hereafter be referred to as the Mol- 
lohan individual deed of trust.) 

2. By a deed of trust (App. 21) dated February 15,1911, 
recorded May 9,1913, in Liber 3632 at folio 123, among said 
land records, Edward W. Mollohan, as trustee, conveyed to 
Augustus Burgdorf and Hugh H. Obear, trustees, 1000 lots 
in the aforesaid “Marshall’’ sub-division, in trust to secure 
the payment of 3 notes (App. 71) made by E. W. Mollohan, 
trustee, for $5,000.00 each, of even date with said deed, pay¬ 
able to Charles A. McEuen, or order, in 2, 3, and 4 years, 
respectively, after date, with interest at 5 per centum per 
annum until paid, payable at maturity. (This deed, for 
purposes of brevity, will hereafter be referred to as the 
Mollohan trustee deed of trust.) 

3. These two deeds of trust together included the prop¬ 
erty involved in this appeal, namely, lots 1 through 38 in 
block 15, lots 1 through 38 in block 20, and lots 1 through 
38 in block 25 of the “Marshall” sub-division (being all of 
blocks 15, 20 and 25, also known, for purposes of assess¬ 
ment and taxation, as squares 5290, 5291, and 5292, re¬ 
spectively). This is indicated by the following statement, 
wherein those of the said lots conveyed by the Mollohan 
individual deed of trust (par. 1 supra) are shown in light 
figures, those of the said lots conveyed by the Mollohan 
trustee deed of trust (par. 2 supra ) are shown in italic 
figures, and those of the said lots conveyed by both of the 
said deeds of trust—lots 11 through 19 in block 25—(a mat¬ 
ter w’hich is explained in par. 11 “First ‘(b) and’ Second” 
(b), and par. 15 (b), post) are shown in large bold figures: 

Lots Blocks Squares 

1 , 2 , 3 , 4 , 5 , 6 , 7 , 8 , 9 , 10 . 11 , 12 , 13 , 14 , 15 , 

16 , 17 , 18 , 19 , 20 , 21 , 22 , 23 , 24 , 25 , 26 , 

27 , 28 , 29 , 30 , 31 , 32 , 33, 34, 35, 36, 37, 38 15 


5290 


3 


1, 2, 3, 4, 5, 6, 7, 8, 9,10,11, 12,13, 14,15, 
16,17,18,19, 20, 21, 22, 23, 24, 25, 26, 27, 
28,29,30,31,32, 33, 34,35, 36, 37, 38.... 

20 

5291 

1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 
16,17,18,19, 20, 21, 22 , 23 , 24 , 25 , 26 , 27 , 
28 , 29 , 30 , 31 , 32 , 33 , 34 , 35 , 36 , 37 , 38 . . 

25 

5292 


These three squares of land lie in the southeast section 
of Washington and comprise a tract of about 11 acres, 
bounded on the north by Central Avenue, on the east by 
59th Street, on the south by “C” street, and on the west 
by 54th Street. The land has grown up in woods and 
hushes, has not been graded, the streets running through 
it exist only on the map, and it is not now, and presents the 
appearance of never having been, occupied for any useful 
purpose (Affidavit of David Cooper, App. 20). 

Foreclosure Suit in the Court Below in Equity Cause 37,474. 

4. On January 12, 1920, the Colonial Bank and Trust 
Company, of Roanoke, Virginia, holder of the notes secured 
by both of the aforesaid deeds of trust, there having been 
default in the payment of said notes, brought suit in the 
court below to foreclosure the said trusts. That suit, which 
is still pending, is styled Colonial Bank and Trust Company, 
Plaintiff v. Edivard W. Mollolian, et al., Defendants, Equity 
No. 37 , 474 . The Bill of Complaint in that suit (see App. 
33) alleged, on behalf of the plaintiff, that the two deeds of 
trust were first liens upon the 114 lots in blocks 15, 20, and 
25, and upon 9 other miscellaneous lots in the “Marshall” 
sub-division, namely, lot 1 in block X, lots 1 through 4 in 
block 4, lots 29 and 30 in block 19, and lots 14, 15, 29, and 
30 in block 24 (see pars. 12 and 13, Bill of Complaint, App. 
37 and 38); that there was a prior deed of trust on some of 
the said lots in favor of the Empire State Surety Com¬ 
pany which had been extinguished but which remained 
unreleased of record and constituted a cloud on the title of 
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said lots and ought to be removed (see pars. 7 and 8, Bill 
of Complaint, App. 34 and 35); and the said Bill of Com¬ 
plaint said (par. 11, App. 37), on behalf of the plaintiff, 
that it was advised it was entitled to have the aforesaid 
cloud on the title of its security removed, and entitled to the 
aid and supervision of the Court in foreclosing the two 
Mollohan deeds of trust. And the said Bill of Complaint 
prayed that process issue (par. 1, App. 38); that the afore¬ 
said cloud be removed (par. 2, App. 38); that the sur¬ 
viving trustees under the two Mollohan deeds of trust be 
authorized and directed to execute the two said deeds of 
trust and bring the proceeds into court with a report of 
their actions (par. 3, App. 3S); that the cause be referred to 
the Auditor to state the account of the surviving trustees 
and make distribution of the proceeds of sales among those 
entitled thereto, first applying so much as might be neces¬ 
sary to pay off and discharge the notes held by the plaintiff 
with interest and costs (par. 4, App. 38); and for general 
relief (par. 5, App. 39). 

5. By an order entered January 20, 1921 (App. 39), the 
Bill of Complaint was taken for confessed as to all the de¬ 
fendants, including Edward W. Mollohan, Edward W. 
Mollohan, Trustee, and his wife, Maggie L. Mollohan, and 
the cause was referred to an Examiner in Chancery to take 
and report the testimony concerning the property mentioned 
and described in the Bill of Complaint and all issues made 
by the pleadings in the cause. 

6. By an order of April 6,1922 (App. 40) it was adjudged, 
ordered and decreed that the decree pro confesso against 
the defendants be made final and absolute; that the lien of 
the deed of trust in favor of the Empire State Surety Com¬ 
pany had ceased and determined and should be released; 
that the plaintiff, as the holder of the notes secured by the 
two Mollohan deeds of trust, there having been default in 
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the payment of said notes, was entitled to enforce a sale 
under said deeds of trust free and clear of the trust in favor 
of the Empire State Surety Company and of any claim or 
interest of the other parties to the cause. And it was fur¬ 
ther adjudged, ordered and decreed that the then surviving 
trustees, respectively, under the two Mollohan deeds of 
trust, be, and they were, authorized and directed to adver¬ 
tise and sell and convey the real estate respectively con¬ 
veyed to them by said deeds of trust, under the terms and 
conditions therein set forth, and when said sales were made 
to bring the proceeds thereof into court, together with their 
reports of such sales and the terms thereof, such reports 
to be referred to the Auditor for his statement of their 
accounts and the proper distribution of the proceeds of such 
sales, which proceeds of sales, however, after payment of 
costs and expenses of sale and costs of suit, to be first ap¬ 
plied to the payment of the notes held by the plaintiff. 

7. The surviving trustees under the Mollohan deeds of 
trust did not promptly execute the order and decree of April 
6, 1922. The reasons for such delay do not specifically ap¬ 
pear of record, but may be inferred, at least to some extent, 
from the hereinafter disclosed complications in respect to 
the title of said property which were subsequently en¬ 
countered and which it was necessary should be removed 
before they could sell the property with assurance of giving 
good title to the purchasers thereof. 

8. In the meantime the appellant, Robert G. Mergardt, 
became the purchaser of Mollohan’s equity of redemption 
in said block 15, 20, and 25 of the “Marshall” subdivision 
in the following manner: By a quit-claim deed (App. 29) 
dated February 28, 1939, recorded March 30, 1939, Mollo¬ 
han, both as trustee and as an individual, conveyed the 
property to one James Juliano; Juliano, by a quit-claim 
deed (App. 30) dated March 28, 1939, recorded March 30, 
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1939, conveyed the same to the Home Construction Corpora¬ 
tion; and the Home Construction Corporation, by a deed 
(App. 31) dated February 12, 1941, recorded February 14, 
1941, conveyed the same to the appellant, Robert G. 
Mergardt. 

9. An investigation conducted by the Colonial-American 
National Bank of Roanoke, which had become the successor 
of the Colonial Bank and Trust Company, the plaintiff in 
the Equity Cause No. 37,474, disclosed other clouds on the 
title of the property besides the one removed by the order 
of April 6,1922, and other impediments to a proper sale of 
the property, which it was necessary to have adjudicated 
and removed before the trustees could sell the property and 
give good title to purchasers under their respective deeds 
of trust pursuant to the decree of April 6, 1922. These 
clouds and impediments were embodied in an Amended and 
Supplemental Complaint (App. 43) which, by leave of court 
first obtained (App. 43), was filed on March 18, 1941. The 
order allowing the filing of this Amended and Supplemental 
Complaint continued the cause against the original defend¬ 
ants, and, in pursuance of the prayers of the Amended and 
Supplemental Complaint, new parties defendant were 
brought in, including James Juliano and the Home Con¬ 
struction Corporation, and, it being thereafter disclosed by 
the answer of the Home Construction Corporation (App. 
57) that the equity of redemption in the three blocks of land 
had been acquired by the appellant, Robert G. Mergardt, 
an amendment to the Amended and Supplemental Com¬ 
plaint was, by leave of Court, filed on August 6, 1941, mak¬ 
ing the said Mergardt a party defendant in said cause 
(App. 58). 

10. The Amended and Supplemental Complaint (App. 
43) recited the prior proceedings in the cause (pars. 1 and 
2, App. 43, et seq .), and the entry and terms of the order 
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therein of April 6,1922, and alleged that the trustees nnder 
the two Mollohan deeds of trust had not executed the order 
of April 6, 1922, and that there were other clouds on the 
title and impediments to a proper sale in addition to the 
cloud which had been removed by the order of April 6,1922, 
which should be removed before the trustees could sell the 
property and give good title to the purchasers thereof, and 
prayed (App. 54, et seq.) that the proper parties be brought 
in and these clouds and impediments to sale be removed so 
that the order of April 6,1922, might be properly executed. 

11. The clouds and impediments which the Amended and 
Supplemental Complaint alleged should be removed were 
as follows: 

First, in regard to the Mollohan individual deed of trust, 

(a) it was alleged (par. 6 (a), Amended and Supplemental 
Complaint, App. 47) that, while Mollohan acquired title to 
the property conveyed by this deed of trust by a correct 
description, the description in the deed of trust given by 
him was inadequate and defective because it failed to state 
the block numbers in the “Marshall” subdivision, and that 
it was the intention of the parties to give the correct de¬ 
scription, and the Court was asked to adjudicate it to have 
been the intention of the parties to convey the property by 
its correct block numbers in the “Marshall” subdivision; 

(b) it was alleged (par. 6 (c), Amended and Supplemental 
Complaint, App. 48) that the trustees under this deed of 
trust did not acquire good title to lots 11 through 19 in 
block 25, although these lots were included in this deed, 
because Mollohan did not own these lots as an individual 
but as a trustee, and the Court was asked to adjudicate the 
trustees under the Mollohan trustee deed of trust to have 
acquired good title to these lots although the Mollohan in¬ 
dividual deed of trust had been recorded (December 1,1911, 
App. 25) prior in time to the recordation (May 9, 1913, 
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App. 21) of the Mollohan trustee deed of trust; (c) it was 
alleged (pars. 6 (d) (1), (2) and (3), Amended and Supple¬ 
mental Complaint, App. 48, et seq.) that there were three 
clouds on the title of portions of lots 37 and 38 in block 20 
of the ** Marshall’’ subdivision, evidenced by three certain 
prior deeds of trust on a tract of land which embraced a 
portion of said lots 37 and 38, which were unreleased of 
record, but that two of said liens had been paid off and 
discharged and ought to be released, and as to the third one, 
it was alleged that the complainant was the holder of the 
notes secured thereby and was willing, although the debt 
had not been paid off, to subordinate its lien to the Mollohan 
individual deed of trust, and the Court was asked to make 
this subordination a matter of record in order to remove 
this lien as a cloud on the title; and (d) it was alleged (par. 
4, Amended and Supplemental Complaint, App. 46) that 
Gibbs L. Baker, who was the sole surviving trustee under 
this deed of trust at the time of the entrv of the order of 

w 

April 6, 1922, had since died, and the Court was asked to 
appoint a substitute trustee in his place; 

Second , in regard to the Mollohan trustee deed of trust , 
(a) it was alleged (par. 8 (a), Amended and Supplemental 
Complaint, App. 51) that of the 1000 lots conveyed by this 
deed of trust, the same remained a first lien on only 59 of 
said lots, due to foreclosures under prior deeds of trust, 
and that it should be judicially determined what lots might 
be lawfully sold by the trustee thereunder and in pursuance 
of the order of April 6, 1922, in order to give good title to 
the purchasers thereof; (b) it was alleegd (par. 8 (b), 
Amended and Supplemental Complaint, App. 52) that both 
the Mollohan individual deed of trust and the Mollohan 
trustee deed of trust conveyed lots 11 through 19 in block 
25 and the former was recorded (December 1, 1911—see 
App. 25) prior in time to the recordation (May 9,1913—see 
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App. 21) of the latter, whereas Mollohan owned said lots 
as trustee and not as an individual, and that it should be 
adjudicated that said lots were properly conveyed by the 
Mollohan trustee deed, of trust and not by the Mollohan in¬ 
dividual deed of trust, so as to remove the cloud from the 
title of the trustee under the Mollohan trustee deed of trust; 
and 

Third, it was alleged (par. 10, Amended and Supple¬ 
mental Complaint, App. 53) that the complainant, Colonial- 
American National Bank of Roanoke, was the successor of 
the Colonial Bank and Trust Company, the original plain¬ 
tiff in said cause, and was entitled to all the rights and 
remedies alleged or obtained by it therein. 

Proceedings in Equity Cause 37,474 on Amended and 
Supplemental Complaint. 

12. On October 20,1941, appellant filed his answer to the 
Amended and Supplemental Complaint as amended and 
motion to dismiss (App. 59) which included a counterclaim 
(App. 65) in which he alleged that the Mollohan deeds of 
trust were clouds on his title, and he demanded judgment 
that the same be removed. On hearing of the foregoing 
motion to dismiss before Pine, J., the same was informally 
withdrawn upon representation by appellant’s counsel that 
he would later file a motion for summary judgment. 

13. On February 19, 1942, the Colonial-American Na¬ 
tional Bank of Roanoke filed a motion for summary judg¬ 
ment in its favor (App. 66), upon (a) the pleadings, evi¬ 
dence and decrees theretofore filed and entered in the cause, 
(b) the affidavit of the President of the Colonial-American 
National Bank of Roanoke (App. 69) showing it to be the 
successor of the Colonial Bank and Trust Company and 
submitting the 4 original notes (App. 71, 72) secured by the 
two Mollohan deeds of trust (it being stated that these notes 
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had been filed at the hearing before the Examiner in Chan¬ 
cery to whom the cause had been referred by the order of 
January 20,1921—see App. 39—but withdrawn by consent 
of all parties to be carried in the bank’s files), and affirming 
that no one of said notes or any part of any one of them had 
been paid; said motion for summary judgment being based 
also upon (c) certain deeds and a certificate of the Surveyor 
of the District of Columbia relating to the clouds on the title 
to the property and impediments to a sale thereof; and said 
motion for summary judgment prayed for judgments re¬ 
moving the said clouds on the title of the property and the 
impediments to a proper sale thereof alleged in the 
Amended and Supplemental Complaint (App. 67 to 69). 

14. On March 2, 1942, the appellant filed a motion for 
summary judgment in his favor “upon the pleadings filed 
herein” (App. 72), to which he attached points and author¬ 
ities in support thereof and in opposition to the motion of 
the Colonial-American National Bank of Roanoke for sum¬ 
mary judgment (App. 73); but the appellant filed no affi¬ 
davits or other evidence in support of his motion for sum¬ 
mary judgment and no counter-affidavits or other evidence 
in opposition to the motion of the Colonial-American Na¬ 
tional Bank of Roanoke for summary judgment. 

15. Thereafter the two aforesaid motions for summary 
judgment were heard together and the court (per Bailey , 
J.) awarded to the Colonial-American National Bank of 
Roanoke, on its motion, the following judgments (see order 
of May 6,1942, App. 80 et seq .): (a) that it was the inten¬ 
tion of the parties to the Mollohan individual deed of trust 
to convey the property therein described by its proper 
block numbers in the “Marshall” subdivision; (b) that the 
title to lots 11 through 19 in block 25 which was conveved 
by the Mollohan trustee deed of trust was superior to any 
title to said lots conveyed or attempted to be conveyed by 
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the Mollohan individual deed of trust, although the latter 
deed was recorded prior in time to the former; (c) that the 
debt secured by a certain unreleased deed of trust on parts 
of lots 37 and 38 in block 20, recorded in Liber 2444 at folio 
317, among the Land Records of the District of Columbia, 
had been paid off and discharged, and the said lien should 
be released; (d) that the Colonial-American National Bank 
of Roanoke be permitted to withdraw for recordation a re¬ 
lease of the lien of a certain other deed of trust on a portion 
of lots 37 and 38 in block 20, which was recorded in Liber 
3319 at folio 12 among said land records; and (c) that the 
Colonial-American National Bank of Roanoke was the suc¬ 
cessor in title of all the property, rights and interests of 
the Colonial Bank and Trust Company, the original plain¬ 
tiff in the suit, vras the owner of the debts secured by the 
two Mollohan deeds of trust and was entitled to all the 
rights alleged or obtained in the cause in respect to said 
debts and deeds of trust. And it was adjudged, in respect 
to the motion of appellant for summary judgment, that the 
same be denied (App. 82). 

Further Proceedings in Equity Cause 37,474. 

16. On May 25, 1942, the Colonial-American National 
Bank of Roanoke filed a motion for the appointment of a 
substituted trustee under the Mollohan individual deed of 
trust (App. 82), to which the appellant objected (App. 83), 
and the Court (per Adkins, J.) appointed Hugh H. Obear 
substituted trustee, with all the powers of the original trus¬ 
tees and all the powers and duties invested in or imposed 
on Gibbs L. Baker, the then sole surviving trustee, under 
the order entered in the cause on April 6,1922 (App. 84). 

17. On December 19, 1942, the Colonial-American Na¬ 
tional Bank of Roanoke moved for leave to pay taxes on the 
property involved in the case (App. 85); the appellant ob- 
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jected (App. 88); and the Court (per Proctor, J.), by an 
order entered January 22,1943, authorized the bank to pay 
the taxes pursuant to its rights under the two Mollohan 
deeds of trust (App. SS). The Colonial-American National 
Bank thereafter on January 22, 1943, compromised, settled 
and paid the taxes, interest and penalties against said prop¬ 
erty for the sum of $7,249.74, taxes on some of the lots hav¬ 
ing been delinquent since 1S98, and on all of said lots since 
the year 1913 except on one lot, lot 1 in Square 5292, on 
which taxes were paid for the single year of 1915 (Affidavit 
of Ashby Williams, App. 17, 19). 

18. On February 10, 1943, Hugh H. Obear, acting in pur¬ 
suance of the order of April 6,1922, and as surviving trus¬ 
tee under the Mollohan trustee deed of trust and as substi¬ 
tuted trustee under the Mollohan individual deed of trust, 
having advertised the property involved in this suit—blocks 
15, 20 and 25 and the 4 other lots upon which the Mollohan 
deeds of trust remained a first lien—for sale at public auc¬ 
tion on February 11, 1943 (see notice of sale, App. 8), 
appellant, on February 10, 1943, moved for a temporary 
injunction against said sale (App. 89); the Colonial- 
American National Bank of Roanoke filed its objections 
thereto on February 11,1943 (App. 90); and the Court (per 
Pine, J.), on February 11,1943, denied the said motion for 
injunction (App. 91). Thereafter Hugh H. Obear, trustee 
as aforesaid, and in pursuance of the order of April 6,1922, 
having on account of the inclemency of the weather on 
February 11,1943, postponed the sale to February 18,1943, 
sold the said property on the latter date at public auction 
for $25,500.00; but delivery and acceptance of a deed thereof 
awaits and is dependent on the outcome of this appeal. 

19. Appellant, having failed in Equity Cause 37,474 to 
prevent the execution of the order of April 6, 1922, aban¬ 
doned his efforts to that end in that cause and brought a new 
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suit for the same purpose, as shown by the following pro¬ 
ceedings : 

Proceedings in Civil Action 18611, the Case Here on Appeal 

20. On the same day, to wit, February 10, 1943, on which 
appellant as a defendant in Equity Cause 37,474 filed his 
motion for temporary injunction against the sale of the 
property by Hugh H. Obear, as aforesaid, he filed a new 
suit, the one here on appeal, Civil Action 18611, in which 
he made the Colonial-American National Bank of Roanoke 
and Hugh H. Obear, trustee, defendants (App. 1); and in 
this new suit he filed on the same day, to wit, February 10, 
1943, a motion to enjoin the sale of the property which, as 
before stated, had been advertised for sale on February 11, 
1943 (App. 5); the defendant Colonial-American National 
Bank of Roanoke filed its answer on February 11, 1943 
(App. 5); and the Court (per Pine, J.) on February 11, 
1943, denied said motion for injunction (App. 10). 

21. On March 12, 1943 (the defendant Hugh H. Obear, 
trustee, having filed his answer—App. 10—in this action— 
Civil 18611), the Colonial-American National Bank of 
Roanoke moved for summary judgment in its favor (App. 
12), upon (a) the pleadings, orders and other proceedings 
in the case; (b) the affidavits of Hugh H. Obear (App. 16), 
Ashby Williams (App. 17) and David Cooper (App. 20); 
(c) certified copies of the two Mollohan deeds of trust 
(App. 21 and 25), the quit-claim deed from Mollohan to 
Juliano (App. 29), the quit-claim deed from Juliano to 
Home Construction Corporation (App. 30) and the deed 
from Home Construction Corporation to Mergardt (App. 
31); and (d) copies of certain pleadings, orders, decrees 
and other papers entered or filed in the hereinbefore men¬ 
tioned Equity Cause 37,474 (see exhibits 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 18a, 19, 20, 21, 22, 23, 24, 25, 26, 26a, 
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27, 28, 29, 30, and 31, beginning at page 33 and ending at 
page 91 of the Appendix—the papers referred to in said 
motion for summary judgment (App. 12 et seq .) as exhibits 
18b, 18c, 18d, lSe and 18f, while used in the court below 
were not designated for inclusion in the record on appeal 
because they do not relate to any matter on appeal). The 
reason for the inclusion of the papers under (d) above in 
the motion of the Colonial-American National Bank of 
Roanoke for summary judgment was as follows: In the 
answer filed by the bank (App. 5 and top of p. 8) the bank 
prayed that, for reasons stated in the answer, Civil Action 
18611 be consolidated with Equity Cause 37,474, but, since 
it was discovered that the file of court papers in Equity 
Cause 37,474 had been misplaced or lost—see pars. 2, 3 and 
4 of the affidavit of Ashby Williams, App. 17—it was neces¬ 
sary to collect these papers from other sources for consid¬ 
eration by the Court in the case here on appeal. 

22. The appellant here, plaintiff below, filed no counter¬ 
affidavit or other evidence in opposition to the aforesaid 
motion for summary judgment of the Colonial-American 
National Bank of Roanoke of March 12, 1943 (App. 12); 
but on March 22,1943, appellant filed a motion for summary 
judgment in his favor which was based exclusively “upon 
the pleadings filed herein for the plaintiff” (App. 92). 

_ V 

23. Thereafter, the two aforesaid motions for summary 
judgment (pars. 21 and 22, supra ) were heard together and 
the Court (per Proctor , J.) on March 31, 1943, granted the 
motion of the Colonial-American National Bank of Roanoke 
for summary judgment and denied appellant’s motion for 
summary judgment and dismissed his complaint on the 
merits (App. 93), from which judgment this appeal was 
taken. 
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SUMMARY OF ARGUMENT. 

L 

Every matter in issue between the parties in the case on 
appeal—Civil Action 18611—was directly adjudicated or 
necessarily involved in the determinations made between 
the same parties by the District Court in Equity Cause 
37,474; but if not, then: 

H. 

Appellant was charged with notice of the two recorded 
Mollohan deeds of trust which were valid and outstand¬ 
ing in 1939 when Mollohan gave the quit-claim deed to Juli- 
ano (through whom the appellant claims) and at the time 
appellant got his deed in 1941; there is no statute of limita¬ 
tions against the enforcement of said deeds of trust by the 
parties in the summary way prescribed therein; the suit 
(Equity 37,474) to enforce the said trusts was brought 
within the statutory period of 15 years; and appellant ac¬ 
quired the equity of redemption in the land subject to said 
suit and all past and future proceedings therein. 

in. 

Appellant acquired the equity of redemption in the land 
subject to the order of April 6, 1922, which determined the 
bank to be the holder of the notes secured by the two deeds 
of trust, that there had been default in the payment of said 
notes and that the bank was entitled to enforce a sale under 
the two deeds of trust, and which authorized and directed 
the trustees to sell the property in order to pay off the 
notes; this order, which was not appealed from and was 
not in any way modified, is not subject to collateral attack, 
and was, both in respect to the judgment therein fixing the 
rights of the parties and in respect to the authority and 
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direction to the trustee to carry it into execution, valid, 
outstanding, unmodified and unexecuted at the time Mol- 
lohan gave the quit-claim deed to Juliano in 1939 and at the 
time appellant got his deed in 1941. 

The Amended and Supplemental Complaint filed by the 
appellee in 1941 in Equity Cause 37,474 did not seek any 
modification of the order of April 6,1922, but only to remove 
other clouds and impediments to a proper sale of the prop¬ 
erty so as to enable the trustee to properly carry the 
order of April 6, 1922, into execution. 

IV. 

Appellant has no right to complain of any delay in the 
execution of the order of April 6, 1922, which occurred 
thereafter and up to February, 1939, when Mollohan gave 
the quit-claim deed to Juliano, either in the name of Mol¬ 
lohan as his predecessor in title, or in his own name; not in 
the name of Mollohan because Mollohan had not acquired 
any rights as a result of such delay which he could convey to 
Juliano, and not in appellant’s name because no change was 
effected in appellant’s condition as a result of delay which 
occurred before he got his deed. 

V. 

Appellant cannot claim abandonment of the liens of the 
deeds of trust, or the order of April 6, 1922, which adjudi¬ 
cated the rights of the parties, because abandonment of 
these rights would be a matter of intention, and no such 
intention to abandon has been shown; so far as the abandon¬ 
ment of the further prosecution of the suit is concerned, 
that was a matter for the sound judicial discretion of the 
Court, and, if the actions of the appellant in that suit may 
be construed as a motion to dismiss for want of prosecution, 
the same was overruled, and if the Court had been of opin- 
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ion that the suit should be dismissed, its power could have 
extended only to modifying or revoking the authority and 
direction to the trustees to sell and could not have extended 
to affecting in any way that portion of the order which 
adjudicated the rights of the parties. 

VI. 

Appellant was not actually an innocent purchaser in the 
sense that he acquired title to the property charged only 
with legal knowledge of the recorded deeds of trust and 
the pending suit; he was knowingly acquiring only the 
equity of redemption in the hope or expectation that, in 
view of the lapse of time, the accumulation of delinquent 
taxes and the complications in respect to the title, he could 
settle with the bank on some profitable basis; this is shown, 
among other things, (1) by the price he paid for the prop¬ 
erty, (2) by the delinquent taxes which he must have known 
Mollohan and the Home Construction Corporation, his 
predecessors in title, had suffered to accumulate on the 
property, and (3) by his failure to procure, or his choice 
to ignore, the report of the Title Company which showed 
the property was subject to the bank’s liens. 

VII. 

The appointment of Hugh H. Obear as substituted trustee 
under the Mollohan individual deed of trust was made by a 
decree entered in Equity Cause 37,474; if this decree is 
subject to collateral attack and appellant has complied with 
Rule 46 of the Rules of Civil Procedure, it is submitted that 
the appointment was made in conformity with all require¬ 
ments of the law. 


I 
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ARGUMENT. 

I. 

The Issues in This Case Are Res Judicata. 

Every issue involved in this case—Civil Action No. 
18611 in the lower court—was directly adjudicated or neces¬ 
sarily involved in the determinations made between the 
same parties in Equity Cause 37,474, wherein the appellee 
was plaintiff and appellant one of the defendants. To that 
end, we look at (1) the appellant’s contentions in this case 
and (2) his contentions in Equity Cause 37,474 and the 
adjudications thereon. 

Appellant’s Contentions in the Case Here on Appeal. 

In appellant’s complaint in this case (App. 1, 3), he con¬ 
tends that the two Mollohan deeds of trust “are unenforce¬ 
able due to the long passage of time, and that more than the 
statutory time has elapsed since the accrual of the right 
of the defendant bank to foreclose said deeds of trust, as 
provided by Title 12, Section 201, the said defendant bank 
has lost its right to order such foreclosure sale, and the 
powder of sale contained in said deeds of trust have long 
since lapsed and became barred; that the long nonuser 
of the decree of April 6, 1922 has since April 6, 1937 also 
been barred and has been abandoned by its nonuse and the 
right of said defendants to sell said property either under 
the terms of said deed of trust or under said decree of 
April 6th, 1922 is now barred and lapsed, during all of 
which time the plaintiff and his predecessors in title have 
claimed said property free and clear of the effect and opera¬ 
tion of the said deed of trust which claim has been con¬ 
tinuous for more than twenty-two (22) years before the 
filing hereof.” 
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In his brief (top of p. 10) the appellant now concedes that 
the statute of limitations is not in issue; and (at p. 13) con¬ 
strues the contention of appellant to be that appellee, as 
plaintiff in Equity Cause 37,474, was guilty of laches in not 
prosecuting the case and procuring the execution of the 
order of April 6, 1922, by reason whereof the appellant 
became an innocent purchaser who had a right to consider 
the said cause abandoned or to presume that the debts 
secured by the deeds of trust had been paid. 

But the appellant made these same contentions in Equity 
Cause 37,474, at least the disposition of his contentions in 
that case necessarily involved a consideration of the con¬ 
tentions made in the case here on appeal. 

Appellant’s Contentions in Equity Cause 37,474 and the 

Dispositions Thereof. 

In his answer and motion to dismiss in that case (App. 
59-63), appellant alleged (in par. 12 C and D thereof— 
App. 64) that by reason of the fact that the trustees had 
not executed the order of April 6, 1922, or made any sales 
thereunder “such trusts decreed by said order have lapsed 
and are no longer effective, and due to the long lapse of 
time the plaintiff is barred by limitations and laches”, and 
that “the notes secured by the aforesaid deeds of trust 
have long since been barred in that more than three years 
expired since their maturity, and for that reason, the 
deeds of trust securing the same are likewise barred in that 
the debt securing the same are unenforceable”; and the 
appellant asserted (App. 65) that by reason of the unen¬ 
forceability of the deeds of trust, they were clouds on his 
title, and he demanded that they be removed from the record 
as such. 

On March 2, 1942, appellant moved for summary judg¬ 
ment in his favor in Equity 37,474 (App. 72) stating as . 
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"rounds therefor (1) that his rights as record owner of the 
property “are superior to any note holder in whom there 
is no legal or equitable title”, (2) “that the plaintiff is 
barred by laches in the prosecution of any claim”, and 
(3) “that the indebtedness held by the plaintiff, as shown 
by the proceedings herein is barred by limitations”. This 
motion for summary judgment was denied (par. 6, Order of 
April 6, 1942—App. 80, 82). 

And in support of his motion in Equity Cause 37,474 
to enjoin the sale of the property (App. 89) the appellant 
advanced the following reasons therefor: (1) “the debts 
secured by said deeds of trust have been barred by limita¬ 
tions,” (2) “the deeds of trust under which sale is at¬ 
tempted are also barred by limitations” and (3) that “the 
said defendant’s, Mergardt’s and his predecessors in title 
have held said property adversely to the claim of the plain¬ 
tiff and said trustee for more than 22 years before any 
attempt was made to exercise the power of sale contained 
in said deeds of trust.” 

It is clear that the single issue involved in Equity Cause 
37,474 was, as it is in the case here on appeal, whether the 
deeds of trust and the order of April 6,1922 , were enforce¬ 
able against the property. Appellant had the opportunity 
to present, and did present, either in express terms or by 
necessary implication, and the District Court had the juris¬ 
diction to hear and determine, every element involved in 
that issue, and, since the determinations of the court were 
adverse to appellant’s contentions, and no appeal was taken 
from such determinations, they became res judicata and 
are not subject to collateral attack in this case. The con¬ 
tentions of the appellant amount to no more than the claim 
that the following determinations in Equity Cause 37,474 
were erroneous, namely: (1) the order of May 6, 1942, 
denying his motion for summary judgment (App. 80, 82),?^ 
(2) the decree of June 12, 1942, appointing Hugh H. Obear 
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substituted trustee over appellant’s objection (App. 84), 
and (3) the order of February 11, 1943, overruling his 
motion to enjoin the sale of the land (App. 91). But these 
adjudications were all made in Equity Cause 37,474 and 
are res judicata (Smith v. Law, 56 App. D. C. 86, 87; Great 
Bear Spring Co, v. Bear Lethia Springs Co., 47 App. D. C., 
434; Brown v. Brown, 74 App. D. C. 309). 

II. 

Appellant Took Title Subject to the Two Recorded Deeds 
of Trust; Suit Was Brought in Time; and Appellant Was 
a Pendente Lite Purchaser. 

Appellant took title to the property subject to the two 
recorded Mollohan deeds of trust (section 45-601 D. C. 
Code). There is no statute of limitations applicable to the 
enforcement of a deed of trust where the parties choose 
to execute it in the summary way provided therein ( Talbott 
v. Hill, 49 App. D. C. 96). This is particularly true where, 
as in this case, the deeds of trust provide (App. 23, 24 and 
27) that a sale may be made, not only “upon” default but 
“at any time thereafter.” The statute of limitations ap¬ 
plicable to the period in which suit must be brought to 
enforce a deed of trust is 15 years (Sis v. Boarman, 11 
App. D. C. 116, 121; Gwin v. Brown, 21 App. D. C. 295, 
sec. 12-201 D. C. Code). The statute begins to run from 
the date of the maturity of the debt secured (Cropley v. 
Eyster, 9 App. D. C. 373). Equity Suit 37,474 was brought 
January 12, 1920 (App. 33), clearly within the period of 
15 years, since the first of the secured notes in point of 
maturity was the one (App. 72) which became due Novem¬ 
ber 20,1912, less than 8 years before the suit was brought. 

Appellant was a pendente lite purchaser. Mollohan’s 
deed to Juliano, Juliano’s deed to the Home Construction 
Corporation, and the deed of the latter to the appellant 
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werb all given during the pendency of Equity Cause 37,474. 
In Merillat v. Ilensey, 34 App. D. C. 398, the doctrine is 
stated as follows: 

“Where land or an interest therein is in litigation 
a purchaser from or under one of the parties thereto 
is as conclusively hound bv the results of that litiga- 
tion as if he had become an actual party. And not¬ 
withstanding the particular subject-matter may not 
have been included in the original action or suit, it 
may be brought in by amendment, and the result upon 
after acquired interests therein is the same ( Tilton v. 
Cofield, 93 U. S. 163-168, 23 L. Ed. 858-860; Bennett, 
' Lis Pendens, sec. 95).” (Italics supplied.) 

The case of Lynch v. Andrews, 25 Wi Va., 751, contains 
a clear statement of the doctrine and is instructive in re¬ 
gard to other matters that have been discussed in the case 
at bar. In that case James Lynch purchased a tract of 
land belonging to Andrews which was sold by a commis¬ 
sioner appointed in a pending suit. On appeal to the Su¬ 
preme Court of Appeals of West Virginia the decree of 
the Circuit Court authorizing the sale of the land was re¬ 
versed. In obedience to the mandate the Circuit Court 
entered a decree restoring Andrews to possession. In the 
meantime James Lynch had sold and delivered possession 
of the land to Josiah W. and Peter Lynch, and these two 
filed a petition in the Circuit Court alleging that they had 
acquired good title to the land and were entitled to pos¬ 
session, and they prayed for an injunction against Andrew’s 
from prosecuting further proceedings for possession. The 
injunction prayed for was awarded by the Circuit Court, 
Andrews’ motion to dissolve the injunction was denied, and 
an appeal therefrom w’as taken. In the course of the de¬ 
cision in the Supreme Court of Appeals where the sale to 
James Lynch had been set aside, the Court, speaking by 
the learned Judge Snyder, stated the general doctrine as 
follows: 
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“Purchasers during the pendency of a suit are bound 
by the decrees entered therein though not parties to 
the suit. The litigating parties are excepted from tak¬ 
ing any notice of the title so acquired. Such purchas¬ 
ers are held bound by the decrees that may be made 
against the person from whom they derive title. This 
rule may operate harshly in some cases, but it is 
founded upon a great public policy; for otherwise, 
alienations made by a party during a pendency of the 
suit might defeat its whole purpose and there would 
be no end to litigation. And hence arises the maxim, 
pendente lite, nihil innovetur; the effect of which is 
not to annul the alienation, but only to render it sub¬ 
servient to the rights of the parties in the litigation. 
• * • The law does not allow litigating parties to 

give to others, pending the litigation, rights to the 
property in dispute so as to prejudice the opposite 
party.” 

And then the learned judge goes on to show that a pendente 
lite purchaser, or those who claim under him, may claim 
no rights as such by reason of the statute of limitations 
or adverse possession, a matter pertinent to some of the 
contentions that have been made in the case at bar: 

“It is undoubtedly true, that where a purchaser is 
in actual possession of land under a complete legal title, 
such as a deed purporting to convey the land, he will 
be considered as holding adversely to all the world in¬ 
cluding his vendor from whom his title and possession 
are derived. * r * But while this is sound law, 
. it is also well settled, that the statute of limitations 
has no operation upon the subject of litigation. It 
ceases to run at the time the litigation commences if 
it has already commenced; and if the cause of action 
arises during the pendency of the litigation, the statute 
does not commence to run until the litigation has ended. 
The cause of action, if the appellees [Josiah W. and 
Peter Lynch] ever had any, in the case at bar com¬ 
menced during the pendency of the litigation over the 
land in controversy and that litigation is still pending. 
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The adverse possession of the appellees, therefore, is 
wholly ineffectual as against the rights of the appel¬ 
lant [Andrews]. They, as we have seen, stand in the 
same relation to the land in controversy as does their 
vendor, James Lynch; they are his vendees, privies in 
estate, holding and claiming as pendente lite purchas¬ 
ers; and as such they are as much bound by the pro¬ 
ceedings in the suit as their vendor; they can, of 
course, claim no protection from the statute of limita¬ 
tions or adverse possession that he could not claim, 
and he being a party to the suit has no such claim 
whatever.’ * 

See also note on the general subject of pendente lite 
purchaser at page 53 of Annotated Cases, 1918 C, -where 
the cases are collected. 

Under this doctrine it is, of course, apparent that the 
appellant, as well as his predecessors in title, the Home 
Construction Corporation and Juliano, were all pendente 
lite purchasers, who took title absolutely subject to the 
pending Equity Cause 37,474. 

III. 

Appellant Acquired Title Subject to the Order of April 6, 

1922. 

The appellant, as we have seen, was a pendente lite 
purchaser, and acquired his title subject to all past or 
future orders in Equity Cause 37,474. But it might be 
well to point out the two aspects of the order of April 
6, 1922, and consider the rights of the parties with respect 
thereto. 

The order of April 6, 1922 (App. 40), was both a judg¬ 
ment and an executory decree. As a judgment it removed 
the cloud on the title of the property created by the deed 
of trust given to secure the Emipre State Surety Com¬ 
pany, and determined that the plaintiff bank, as the holder 
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of the notes which were in default, had a right to foreclose 
and sell the property; and as an executory decree, it au¬ 
thorized and directed the trustee to sell and convey the 
property in order to carry the judgment into execution. 

There was no appeal from the order as a judgment fixing 
the rights of the parties, and it hence became final and 
binding and is not subject to collateral attack, and it would 
seem that neither the court nor any of the parties to the 
suit had the power to effect any modification in its pro¬ 
visions. The circumstance that other court proceedings 
were necessary to carry the judgment into execution did 
not disturb its character as a final and appealable order 
{Beasley v. Texas R. R. Co., 191 U. S. 492; West v. East 
Coast Cedar Co., 118 Fed. 742; Williatns v. Morgan, 111 
U. S. 684). 

Much remained to be done after the rights of the parties 
had been determined: the land had to be sold, and—as it 
turned out—other clouds on the title and certain impedi¬ 
ments to a proper sale had to be removed, and then it re¬ 
mained for the Court to distribute the proceeds of sale; 
but none of these proceedings could affect the established 
rights of the parties. "When, therefore, Mollohan gave 
the quit-claim deed to Juliano in 1939, as well as when 
appellant got his deed in 1941, there was an unsatisfied 
final judgment outstanding against the property rendered 
in the suit of which the appellant was obliged to take notice. 

The amended and supplemental complaint filed by the 
Colonial-American National Bank of Roanoke on March 
18, 1941 (App. 43), was not a bill to review Equity Cause 
37,474, or any order entered therein; it did not seek to 
disturb or in any way affect the decree of April 6, 1942";' ^ 
it merely continued the cause against the old parties and 
brought in new parties in respect to certain land record 
claims, or apparent claims, which appeared as clouds on 
the title and certain impediments to sale, in order that the 
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decree of April 6, 1922, might be carried into effect; and 
the order of May 6, 1942 (App. 80), removing these clouds 
and impediments, and the decree of June 12, 1942 (App. 
84), appointing Hugh H. Obear substitute trustee, did not 
in any way disturb the order of April 6, 1922. or the rights 
of (he parties as determined thereby; the court recognized 
the existence and validity of the order of April 6,1922, and 
was rendering aid in its execution. 

That feature of the order of April 6, 1922, which author¬ 
ized and directed the trustee to sell and convey the prop¬ 
erty was an executory decree whose purpose was to execute 
the order which fixed the rights of the parties. This was 
obviously a decree of the Court and not, as suggested by 
appellant, merely authority to the trustee to proceed under 
the terms of their respective deeds of trust, otherwise there 
would have been no “direction” to the trustee to make the 
sales, and there would have been no direction to report 
back to the Court their accounts for reference to the Audi¬ 
tor, and for the distributer of the proceeds by the Court. 
The Court chose to adopt the terms and conditions of sale 
mentioned in the deeds of trust and not to instruct them to 
follow some different method. (See Stokes v. Hinden, 66 
App. D. C. 34, 37). And this feature of the order of April 
6, 1922, which, unlike the judgment fixing the rights of the 
parties, might have been modified or vacated by the Court 
at any time after it was entered, was nevertheless out¬ 
standing and unexecuted at the time appellant got his deed 
in 1941. 

IV. 

Appellant Has No Right to Complain of Delay Which 

Occurred in the Execution of the Order of April 6, 1922, 

Prior to Time He Got His Deed. 

Appellant has no right to complain of the delay in the 
execution of the order of April 6, 1922, either in the name 
of Mollolian, his predecessor in title, or in his own name. 
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What occurred in Equity Cause 37,474 was a matter of 
concern only to the parties to that suit and to the Court; 
during the period that elapsed between the entry of the 
order of April 6, 1922, and the time Mollohan gave the 
quit-claim deed to Juliano in 1939, the cause was under the 
control of the parties, subject to the supervision of the 
Court. It was within the discretion of Mollohan and the 
bank to seek to retard or to expedite the execution of the 
order of April 6, 1922, in the exercise of their judgment as 
to their respective interests, depending upon whether, 
through delay, the increase in the value of the property 
might off-set the accumulation of taxes and interest, or 
vice versa, and their action in the exercise of their discretion 
could in no way affect the interests of any person not a 
party to the suit. It is apparent that Mollohan could not, 
by reason of his failure to expedite the cause, acquire any 
rights against the bank beyond those which he possessed at 
the time the order of April 6,1922, was entered. It follows 
that Mollohan could convey to Juliano only what he pos¬ 
sessed, namely, the right to redeem the land from the liens, 
or the right to the surplus proceeds of sale, if any, in excess 
of the amount necessary to pay off the liens. He could pass 
on to his grantee no privilege of delay, which he had ex¬ 
hausted at the time he gave the deed. The same privilege 
applied to the Home Construction Corporation between 
the time it got its deed from Juliano in 1939 and the time it 
gave its deed to appellant in 1941. 

And it is apparent that appellant has no right to complain 
in his own name of any delay that occurred prior to the time 
he got his deed, because it cannot be supposed that he could 
have changed his conditions as a purchaser on account of 
any delay which occurred before his condition as a pur¬ 
chaser came into existence. 

The case of Redfield v. Ystalyfera Iron Company (110 
U. S. 174), cited by appellant in his brief (p. 11) would be 
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inapplicable even if appellant bad acquired from Mollohan 
the right to complain of the delay which occurred prior to 
the time he got his deed, (1) because the amount due by 
Mollohan to the bank was liquidated and Mollohan could at 
any time have paid off the liens and stopped the running of 
interest, whereas in the case cited the amount of the judg¬ 
ment was not liquidated and the plaintiff in error was 
obliged to wait until the amount was determined by further 
proceedings in the case, and the delay in establishing the 
ambunt was held attributable solelv to the defendant in 
error, and (2) because, as already pointed out, Mollohan 
was a party to the suit and as such had a right to speed the 
execution of the order of April 6, 1922, and thus stop the 
ruiining of interest, a right which he chose not to exercise, 
but to wait and avail himself of the opportunity of dispos¬ 
ing of such rights as he possessed. Xor would the case of 
Fox v. Reeder (28 Ohio State 181), also cited by appellant 
in his brief (p. 12), be applicable, because in that case, un¬ 
like the one at bar, the purchasers from the mortgagor, who 
had remained in open and notorious possession, entered 
into possession and occupied the premises for over 21 years 
in actual ignorance of the decre of sale, whereas, in the case 
at bar appellant got his deed 8 days after the motion was 
filed asking leave to file the Amended and Supplemented 
Complaint and only slightly over a month before that Com¬ 
plaint was filed (see App. 31, 42, and 43), and the land being 
unimproved property, appellant never actually entered into 
possession. 

V. 

Appellant Cannot Claim the Abandonment of the Liens of 

the Deeds of Trust or of the Order of April 6, 1922. 

As already pointed out, the single issue in Equity Cause 
37,474, was whether the deeds of trust and the order of April 
6, 1922, were enforceable against the property, and the 
contentions made by appellant in that case make it apparent 
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that the question of abandonment was potential in the ad¬ 
judications of the District Court adverse to appellant’s 
contentions, so that the issue of abandonment is res judi¬ 
cata. If, however, it be considered that the issue of aban¬ 
donment is not res judicata because not raised in Equity- 
37,474, then it is pointed out that such issue was not raised 
in the suit now on appeal, and, if so, that the appellant did 
not make known to the District Court that one of his 
grounds for objection to the order appealed from was the 
abandonment of the liens of the deeds of trust and the order 
of April 6, 1922, and hence has not brought himself within 
Rule 46 of the Rules of Civil Procedure. 

On the merits, however, abandonment is a matter of in¬ 
tention, and the burden rests on him who alleges it to show 
a clear and unequivocal intent to abandon a right ( Inter¬ 
national Finance Corporation v. Jawish, 63 App. D. C. 262; 
Baglin v. Cusenier Co., 221 U. S. 580, 55 L. Ed. 863; and 
see Faulks v. Schrider, 69 App. D. C. 137, 140). Stated in 
legal terms, appellant’s contention amounts to this: That 
he knew of the deeds of trust on record and that they had 
not been released and he knew of the suit and of the order 
of April 6, 1922, and that the same had not been executed, 
but that he had a right to buy and pay for the property upon 
the assumption that the debts had been paid and the deeds 
of trust and order had been abandoned, for the sole reason 
that 18 years and 11 months had elapsed between the entry 
of the order of Ajpril 6, 1922, and February 12, 1941, when 
he got his deed. In other -words, his claim is based exclu¬ 
sively upon the failure of the bank or of Mollohan to act. 
In 1 C. J., at page 8, the general doctrine is stated as 
follows: 

“Nonuse is not of itself sufficient to show an abandon¬ 
ment of a right; nor will neglect for more than twenty 
years to assert a title to an interest in land by one who 
has a valid title, operate as an abandonment, where 
there is no adverse possession.” 
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Appellant introduced no evidence of intent to abandon; 
he introduced no evidence whatever in opposition to ap¬ 
pellee’s motion for summary judgment in Equity Cause 
37,474 (see App. 66), or on his own motion for summary 
judgment in that case (App. 72), or in opposition to appel¬ 
lee’s motion for summary judgment in the case at bar (App. 
12), or in support of his own motion for summary judgment 
in the case at bar (App. 92). Not only is there no evidence 
of intent on the part of the bank to abandon its rights but, 
considering the complications in respect to the title, the 
accumulation of taxes, the fluctuation in the value of the 
property which it had a right to consider, and the fact that 
it employed new counsel in 1940 to enforce its rights, its 
conduct, notwithstanding the lapse of time, has been consis¬ 
tent only with an intention to pursue its rights and not to 
abandon them. 

Xow, as to delay in prosecution (and laying aside for the 
moment the fact that the delay complained of by appellant 
occurred in Equity Cause 37,474 and not in the case on 
appeal, and is, therefore, not subject to collateral attack): 
The observations of counsel for appellant in regard to the 
failure to prosecute (his brief p. 10 et seq.) are without 
merit or substance as applied to this case, because (1) 
there was no failure to promptly prosecute Equity Cause 
37,474, so far as the determination of the rights of the 
parties was concerned, and because (2) the matter of the 
executions of the order of April 6, 1922, was of no more 
concern to appellant than to any other stranger to that 
proceeding. 

Suit was brought in Equity Cause 37,474 on January 12, 
1920 (App. 33) and within two years and four months 
thereafter, process had been served on all the defendants, 
although one of the defendants had to be brought in by 
publication, the cause had been referred to an examiner in 
chancery and proof taken, and the order of April 6, 1922, 
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had been entered adjudicating the rights of the parties. 
None of the injurious consequences denounced by the courts 
(see Bowen v. Wilson, 56 App. D. C., 375) as justifying 
dismissal for want of prosecution resulted from any failure 
to promptly prosecute Equity Cause 37,474: the subject 
matter involved had not passed out of defendants’ minds, 
none of the witnesses could reasonably be expected to have 
died or any of the testimony lost, and, when the order of 
April 6,1922, was entered the statute of limitations still had 
nearly six years to run. The delay occurred only with 
respect to the method employed to carry the judgment into 
execution, that is to say, to collect the amount of the notes 
and interest. Appellant, as a stranger to this proceeding, 
had no interest in paying off the debt, and no right to com¬ 
plain of Mollohan’s failure to pay it off, so long as appel¬ 
lant had no interest in the property, and it is difficult to 
see how appellant, when he did become owner of the 
equity of redemption in 1941, acquired the right to complain 
of the delay that occurred prior thereto. 

The appellant, however, sought in the court below to 
procure the recission of the decree of April 6, 1922, on the 
ground of the delay that had occurred prior to his deed, and 
it is apparent that the court passed on it adversely to his 
contention. This is shown by appellant’s answer and mo¬ 
tion to dismiss filed in that case (App. 59) and his grounds 
therefor (App. 65), by his motion for summary judgment 
(App. 72) and his reasons therefor (App. 73), by the order 
of the court (per Bailey , J.) denying his motion for sum¬ 
mary judgment (App. 80, 82), by his opposition to the 
appointment of a substituted trustee (App. 83) and the 
decree of the court (per Adkins, J.) appointing a sub¬ 
stituted trustee notwithstanding appellant’s opposition 
(App. 84), by his opposition to appellee’s motion for leave 
to pay taxes (App. 88) and the order of the court (per 
Proctor, J.) authorizing the payment of taxes notwith- 
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standing appellant’s opposition (App. 88), and his motion 
for an injunction (App. 89) and the order of the court 
(per Pine, J.) overriding the same (App. 91). This court 
would not reverse such an exercise of judicial discretion by 
the District Court unless compelled to say that there had 
been an abuse of such discretion (Barger v. Baltimore, etc., 
R. R. Co., 75 App. D. C. 367, 368), and it would be excep¬ 
tional to find that four separate judges, acting separately 
in hearing appellant’s contention, had each been guilty of 
qn abuse of judicial discretion where they all reached the 
same conclusion in respect to the same matter. 

VI. 

Appellant Was Not Actually An Innocent Purchaser. 

i 

Appellant was not actually an innocent purchaser in the 
sense that he acquired title charged only with legal or 
constructive notice of the recorded deeds of trust and the 
pending suit. On the contrary, there is strong evidence 
that he acquired the property with actual, or at least im¬ 
puted, knowledge of the bank’s liens and the suit, and that 
he was merely taking a chance that he might be able, because 
of the confused state of the title and the delay, to buy out 
the bank for a nominal sum. This is shown, among other 
things, (1) by the price he paid for the property, (2) by 
the knowledge he must have had that his predecessors in 
title had suffered taxes, interest and penalties to accumulate 
against the property for over twenty-five years, and (3) 
by his failure to obtain, or his choice to ignore, the report 
of the title company. 

First, the revenue stamp affixed to the quit-claim deed 
from Mollohan to Juliano, indicates a consideration of be¬ 
tween $500.00 and $1,000.00 (App. 29, 30); but since Juliano 
acquired the quit-claim deed for the Home Construction 
Corporation, the consideration was paid by that corpora- 
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tion, and the actual consideration claimed to have been 
paid, as indicated by the answer of the president of that 
corporation to an interrogatory, appears to have been 
$800.00 (see App. 78 under “Laches”). The revenue 
stamp affixed to the deed of February 12, 1941, from the 
Home Construction Corporation to the appellant indicates 
a consideration somewhere between $1,000.00 and $1,500.00 
(App. 31, 33). This may be compared with the price of 
$25,500.00 for which this property was sold at public auction 
on February 18, 1943. True it is, that out of this price of 
$25,500.00 it is necessary to deduct $7,249.74 which the 
appellee had paid in settlement of taxes (see affidavit of 
Ashby Williams, App. 17,18) to determine the net value in 
February, 1943. If we assume that the tax liability could 
have been settled when appellant got his deed in February, 
1941, upon substantially the same relative basis, say for 
the sum of $6,250.00, then appellant was buying in 1941, 
if he paid off the taxes , property for between $7,250.00 and 
$7,750.00 which in February, 1943, brought, on the basis 
of a good and marketable title, the sum of $25,500.00. 

Second, appellant, as a reasonably prudent purchaser, 
must have known that Mollohan and the Home Construction 
Corporation, his predecessors in title, had suffered taxes, 
and interest and penalties thereon, to accumulate for 
twenty-eight years, in the aggregate sum of approximately 
$14,000.00, and must have known why this tax liability was 
suffered to accumulate. 

Third, the appellant either failed to procure, or chose 
to ignore, the report of the title company which showed the 
liens against the property, including the liens held by the 
bank. In appellant’s answer and motion to dismiss filed 
in Equity Cause 37,474 (see pars. A-12, thereof, App. 63), 
it is indicated that he actullv knew of the report of the title 
company; but if he did not, his failure to procure such a 
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report is a clear indication that he knew he was not buying 
a good and marketable title to the property. Not only would 
ordinary prudence have advised him of the recorded and 
unreleased deeds of trust and of the pendency of the suit, 
but also of the nature of the quit-claim deed (App. 29) from 
Mollohan to Juliano (which was a link in his chain of 
title), wherein Mollohan expressly conveyed only his equity 
of redemption in the property, because that deed contains no 
warranty, either special or general, and none of the usual 
covenants that are contained in deeds of marketable title. 
Such diligence would have advised appellant, among other 
things, that as the successor in title of Mollohan he could 
not have procured the aid of the court in removal of the 
liens of these deeds of trust except upon terms of paying 
off the debts secured thereby ^{Talbott v. Hill, 49 hff: D. C. 
96, Brownley v. Peyser, 69 iiff. D. C. 56, 59); and the con¬ 
clusion seems inevitable that appellant was knowingly tak¬ 
ing the title in the hope or expectation that he could in some 
way procure the release by the bank of the liens of these 
deeds of trust. 

vn. 

The Appointment of Hugh. H. Obear As Substitute Trustee 

Was Proper. 

Appellant contends in his brief (p. 14, et seq.) that there 
was a failure to follow the required procedure in the ap¬ 
pointment of Hugh H. Obear as substituted trustee under 
the Mollohan individual deed of trust (see App. 25), and 
that as a result thereof he was denied the opportunity to 
set up his defenses. Before answering this contention two 
preliminary matters should be considered. One is, that the 
decree appointing Hugh H. Obear as substituted trustee 
was entered in Equity Cause 37,474, and, as emphasizing 
the impropriety of subjecting such a decree to collateral 
attack, it may be pointed out that the appellant in his 
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answer or opposition to appellee’s motion in that cause 
for the appointment of a substituted trustee (App. 83) con¬ 
ceded the right of the court to make such appointment; and 
the other preliminary matter is, that the appellant did not 
make known to the Court in the cause here on appeal his 
contention in respect to the appointment of Hugh H. Obear 
as substituted trustee as one of his objections to the order 
appealed from, either in his complaint (App. 1), or in his 
motion for injunction against the sale (App. 5) or in his 
motion for summary judgment (App. 92), and hence has 
not brought himself within the requirements of Rule 46 
of the Rules of Civil Procedure. 

On the merits of appellant’s contention, however, there 
was a compliance with the requirements of law in respect 
to the appointment of the substituted trustee, and appellant 
had full opportunity to set up all his defenses. Appellee’s 
Amended and Supplemental Complaint filed in Equity 
Cause 37,474 on March 14, 1941, was sworn to and con¬ 
tained the allegations prescribed by section 45-610 of the 
Code to be set forth in order to procure the appointment of a 
substituted trustee where the last surviving trustee was 
dead; in appellee’s motion for summary judgment in that 
cause (App. 66, 69) it prayed that a rule issue^l against 
appellant, and others whose property 'was bound by the 
deed of trust, to show cause why a substituted trustee should 
not be appointed; but when this motion for summary judg¬ 
ment came on to be heard before Bailey , J., the issuance 
of the rule was denied on the orally stated ground that the 
Rules of the District Court had abolished rules to show 
cause and that the proper method of procuring the relief 
requested was by motion. Thereupon, appellee on May 
25,1942, filed a motion for the appointment of a substituted 
trustee (App. 82) and stated as one of the grounds therefor 
Rule 9 (j) of the District Court which abolished rules to 
show cause and authorized procedure by motion in such 
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cases (App. 83). Appellant filed an answer to this motion 
on June 1,1942 (App. 83), wherein he conceded the author¬ 
ity of the Court to substitute trustees under deeds of trust 
and made no objection to the procedure which had been 
followed, and only opposed the appointment on the ground 
that no useful purpose would be effected because, as he 
alleged, the obligation on the notes and the rights under the 
deeds of trust had been barred by lapse of time; and, as the 
record discloses, appellant’s matters of defense against the 
enforcement of the deeds of trust which had not already 
been heard (see his motion for summary judgment—App. 
72) were thereafter heard (see his opposition to appellee’s 
motion for leave to pay taxes—App. 88 and his motion for 
injunction—App. 89), these defenses being made in ac¬ 
cordance with the practice in equity as prescribed in sec¬ 
tion 45-612 of the Code, except as such practice may have 
been modified bv the Rules of Court. 

CONCLUSION. 

The issue in this case were adjudicated in Equity Cause 
37,474. 

Appellant was bound to take notice of the recorded deeds 
of trust and the pending suit, and he acquired the property 
subject thereto just as Mollohan had held it. Appellant 
cannot avail himself of the plea of the statute of limitations 
b6cause the suit was brought in time and, besides, there is 
no statute of limitations operative against the deeds of trust 
themselves. Even if there were, appellant could not invoke 
the aid of the court in removing them as clouds on his title 
except upon terms of his paying off the debt. Appellant 
cannot sustain the defense of laches in respect to the execu¬ 
tion of the decretal order of April 6, 1922, because he did 
not get his deed until that delay had occurred, and’hence 
he could not be said to have changed his condition to his 
disadvantage on account of the delay, which is the only 
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theory on which laches may be interposed. Appellant can¬ 
not sustain a plea that appellee abandoned its rights, be¬ 
cause abandonment is a matter of intention, and no inten¬ 
tion to abandon has or can be shown. Appellant was actu¬ 
ally not an innocent purchaser of the property; he was 
merely speculating that he might be able to buy out 
the bank’s interest. 

The lower court should therefore be sustained. 

Respectfully submitted, 


Ashby Williams, 
Attorney for Appellee, 

Colonial-American National Bank of Roanoke. 


Ashby Williams, 

Attorney at Law, 

815 15th St., N. W., 
Washington, D. C. 
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[1] IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 18611 

Robert G. Mergabdt, 55 K Street S. E., Washington, D. C., 

Plaintiff, 

vs. 

Colonial. American National Bank of Roanoke, a corpora¬ 
tion, Roanoke, Virginia. Hugh H. Obear, Trustee, South¬ 
ern Building, Washington, D. C., Defendants 

Complaint for Injunction and to Perfect Title by Adverse 

Possession 

(Filed February 10,1943) 

The complaint of the plaintiff for injunction and to per¬ 
fect title by adverse possession respectfully shows as fol¬ 
lows: 

1. That the jurisdiction of the Court is based upon Title 
11 Section 315, Title 12 Section 201 and Title 16 Section 
1501. 

2. That the plaintiff is an adult citizen of the United 
States, a resident of the District of Columbia and files this 
complaint in his own right as the record owner of the here¬ 
inafter described property. 

3. The defendant Colonial American National Bank of 
Roanoke is a banking corporation having its principal place 
of business at Roanoke Virginia and is sued as the alleged 
owners and holder of the notes secured by the deeds of trust 
hereafter described. The defendant Hugh H. Obear is like¬ 
wise an adult citizen of the United States, a resident of the 
District of Columbia and is sued as sole surviving sub¬ 
stituted trustee under the hereinafter described deeds of 
trust. 

4. That the plaintiff is the owner of record, in fee simple, 

1 V 



2 


of all those pieces or parcels of land lying and being in the 
District of Columbia described as follows: 

(a) Lots numbered one (1) to thirty-eight (38) inclusive 
in Square numbered fifty-two hundred ninety (5290). 

(b) Lots numbered one (1) to thirty-eight (38) inclusive 
[2] in Square numbered fiftv-two hundred ninety-one 
(5291). 

(c) Lots numbered one (1) to thirty-eight (38) inclusive 
in Square numbered fifty-two hundred ninety-two (5292). 

i 

5. The defendant Colonial American National Bank of 
Roanoke has held itself out as the holder and owner of the 
certain deeds of trust notes described as follows: 

(a) One certain note dated November 20th, 1911 made 
bv Edward W. Mollohan and wife in the sum of 
$6,700.00 payable to order of Colonial Bank and 
Trust Company of Roanoke Virginia, which note 
was to be due and payable one year after the date 
thereof. Said note being secured by deed of trust 
of the same date recorded among the land records 
of the District of Columbia in Liber 3479 folio 215, 
upon which Gibbs L. Baker and August Burgdorf 
were named as trustees. 

(b) Three certain notes of $5,000.00 each, totaling $15,- 
000.00 made by Edward W. Mollohan, Trustee, all 
dated February 15th, 1911 payable to the order of 
Charles A. McEuen payable in 2, 3 and 4 years 
after the date thereof respectively. Said notes be¬ 
ing secured by deed of trust of the same date to 
Augustus Burgdorf and Hugh H. Obear, as trus¬ 
tees and was recorded among the land records of 
the District of Columbia in Liber 3632 folio 123. 

The aforesaid deeds of trust being secured by the above 
named lots now owned by the plaintiff. Plaintiff says that 
defendant Colonial American National Bank of Roanoke 
alleges and claims to have become the holders and owners 
of said notes by reason of the notes coming into possession 
of Colonial Bank and Trust Company which bank later be- 



3 


came merged, and since at least year 1922 became Colonial 
American National Bank of Roanoke Virginia. 

6. This plaintiff says that ever since the execution of all 
of the aforesaid notes as admitted by said defendant Bank 
there has never been any payment made thereon either as to 
principal or interest, nor has there ever been any renewals, 
extensions or acknowledgments thereof by either the makers 
of all of said notes or any of their successors in title, and 
payment thereon has, since at least, been unenforceable 
since February 15th, 1915. 

7. The plaintiff says that the defendant Hugh H. Obear 
is now the sole surviving substituted trustee under both of 
the aforesaid deeds of trust 

[3] 8. The plaintiff says that the said Hugh H. Obear, as 
trustee under the aforesaid deeds of trust aforesaid, has 
proceeded to advertise the aforesaid lots for sale, at public 
auction to be held February 11th, 1943 at the request of 
the defendant Bank by reason of the following: 

(a) Pursuant to the authority and direction of a de¬ 
cree of District Court of the United States for the Dis¬ 
trict of Columbia entered April 6th, 1922 in cause of 
Colonial Bcmk and Trust Company v. Mollohan Equity 
No. 37474. 

(b) The foregoing decree as modified by a Decree of 
this Court entered June 12th, 1942. 

(c) And in accordance with the terms, conditions and 
requirements of two deeds of trust recorded among the 
land records in Liber 3632 folio 123 and in Liber 3479 
folio 215 respectively. 

9. The plaintiff says that in that the debts secured under 
the aforesaid deeds of trust are unenforceable due to the 
long passage of time, and that more than the Statutory time 
has elapsed since the accrual of the right of the defendant 
bank to foreclose said deeds of trust as provided by Title 12 
Section 201, the said defendant bank has lost its right to 
order such foreclosure sale, and the power of sale contained 
in said deeds of trust have long since lapsed and become 
barred; that the long nonuser of the decree of April 6th, 
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1922 has since April 6th, 1937 also been barred and has been 
abandoned by its nonnse and the right of said defendants 
to sell said property either under the terms of said deed 
of trust or under said decree of April 6th, 1922 is now 
barred and lapsed, during all of which time the plaintiff 
and his predecessors in title have claimed said property 
free and clear of the effect and operation of the said deed 
of trust which claim has been continuous for more than 
twenty-two (22) years before the filing hereof. 

10. The plaintiff says that should said sale be permitted 
to be made he will be irreparably damaged and he has no 
adequate remedy at law in that the property may be lost to 
him forever. 

Wherefore, the premises considered the plaintiff prays: 

1. For process. 

2. For temporary restraining order in event the plaintiff 
is unable to timely apply for temporary injunction. 

[4] 1 3. That the plaintiff be given a temporary injunction 
against the defendants enjoining them from making said 
foreclosure sale. 

4. That upon final hearing hereof said temporary injunc¬ 
tion be made permanent. 

51 That upon final hearing hereof the plaintiff be awarded 
a judgment by adverse possession against the defendants 
perfecting his title to the said property as being free and 
clear of and from the effect and operation of the said de¬ 
fendants’ ancient deeds of trust. 

Robert G. Mergardt. 

Herman Miller, 

Leon M. Shinberg, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

Robert G. Mergardt, first being duly sworn, on oath de¬ 
poses and says that he is the plaintiff herein and he has read 
the foregoing complaint by him subscribed and he knows 
the contents thereof; that the matters therein stated are 
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true and those stated upon information and belief he be¬ 
lieves to be true. 

Robert G. Mergardt. 

Subscribed and sworn to before me this 9th day of Feb¬ 
ruary A. D. 1943. 

Joseph E. Burns, 
Notary Public , D. C. 

[5] Motion of Plaintiff for Injunction 

(Filed February 10, 1943) 

Comes now the plaintiff and moves the Court to issue a 
temporary injunction against the defendants, enjoining 
them from making a sale of the property described in the 
Complaint filed herein, under the deeds of trust recorded 
among the land records of the District of Columbia in Liber 
3632 folio 123 and Liber 3479 folio 215, in that the plaintiff 
is without an adequate remedy at law; that if such sale be 
held the plaintiff will forever be barred from his interest 
and title in said property; that the deeds of trust under 
which sale is being advertised for February 11th, 1943 is 
now long barred by limitations and the right of the trustee 
therein has long ago lapsed, said deeds of trust being dated 
February 15th, 1911 and November 20th, 1911. 

Herman Miller, 

Leon M. Shixberc.. 

Attorneys for Plaintiff. 

[6] Answer of Colonial-American National Bank of Roanoke 

(Filed February 11, 1943) 

Answer of Colonial-American National Bank of Roanoke 
to the complaint filed herein February 10, 1943, against 
it and Hugh H. Obear. 

1. Answering paragraph 1 this defendant says this al¬ 
legation relates to a question of law which it is advised 
it is not necessary to answer. 

2. This defendant is without knowledge as to the allega¬ 
tions in paragraph 2 and neither admits nor denies the 
same. 
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3. This defendant admits that it is a banking corporation 
having its principal place of business at Roanoke, Virginia, 
and is the owner of the notes referred to in said paragraph. 

4. This defendant admits the execution bv the Home Con- 
struction Corporation of a quit-claim deed to the plaintiff, 
dated February 12, 1941, of the property mentioned in this 
paragraph, but otherwise calls for strict proof of the al¬ 
legations therein contained. 

5. 'this defendant admits that it is holder and owner of 

the notes described in this paragraph; that these notes orig¬ 
inally were held and owned bv the Colonial Bank and Trust 
Company, that it became and is the successor in title and 
interest of the said Colonial Bank and Trust Company, 
which fact and this defendant’s ownership of said notes 
was determined and adjudicated by an Order of this Court 
entered on May 6, 1942, in the pending suit of Colonial 
Bank and Trust Company, Plaintiff, v. Edward W. Mol- 
lohan et als., Defendant, Equity No. 37,474; but otherwise 
[7] Calls for strict proof of the allegations of said para¬ 
graph. I 

6. This defendant admits that there has been no payment 
either of principal or interest on any of said notes, but 
denies each and every of the other allegations of said para¬ 
graph. 

7. This defendant admits that Hugh H. Obear is the sole 
surviving trustee under the deed of trust referred to in 
LibeC 3632, at folio 123, and that he is substitute trustee 
in the deed of trust recorded in Liber 3479, at folio 215. 

8. This defendant admits the allegations of paragraph 
8 of the said complaint but attaches hereto, as Exhibit A, 
a complete copy of the advertisement of sale referred to 
for the more complete information of the Court. 

9. Answering paragraph 9 this defendant denies that 
the deeds of trust referred to are unenforceable; denies 
that more than the statutory time has elapsed since the ac¬ 
crual of the right to foreclose said deeds of trust; denies 
that this defendant has lost its right to order such fore¬ 
closure sale, or that the powers of sale contained in said 
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deeds of trust have lapsed or become barred; and this de¬ 
fendant denies that the alleged nonuser of the decree of 
April 6, 1922 has since April 6, 1937 been barred or has 
been abandoned by its nonuse or that its right under said 
deeds of trust or under said decree of April 6, 1922 is now 
barred or lapsed; and denies that during all, or any of 
which time the plaintiff or his predecessors in title have 
claimed said property free and clear of the effect and opera¬ 
tion of said deeds of trust, or that the same has continued 
for more than 22 years before the filing of the complaint. 

10 This defendant denies the allegations of paragraph 

10 . 

11. This defendant, further answering, says: The land 
involved in this suit has been and is the subject in litiga¬ 
tion in a suit now pending in this Court under the style 
of Colonial Bank and Trust Company, Plaintiff, v. Edward 
W. Mollohan et als., Defendants, Equity No. 37,474, 
wherein, by decree entered April 6, 1922 the validity of 
the debts mentioned in paragraph 5 of the complaint in 
[8] this cause was adjudicated, that the same vrere past 
due and unpaid, and that the plaintiff had a right to fore¬ 
close and sell the property under the terms of the deeds 
of trust mentioned in paragraph 8 of the complaint in this 
cause, and the surviving trustees were authorized and di¬ 
rected to proceed to sell the said property; on May 6, 1942 
an Order was entered in said cause granting the plaintiff 
therein a summary judgement in its favor in aid of its en¬ 
forcement of said deeds of trust, and adjudicating this de¬ 
fendant, the Colonial-American National Bank of Roanoke, 
to be the successor in title of the Colonial Bank and Trust 
Company, and the owner of said debts; and on June 12,1942 
by an Order entered in said cause, in further aid in 
the foreclosure of said trusts, Hugh H. Obear was sub¬ 
stituted as a trustee in one of the deeds of trust and clothed 
with all the duties and powers imposed by the aforesaid 
decree of April 6, 1922; and in said cause this Court over¬ 
ruled all of the contentions now made by Mergardt, the 
plaintiff in this cause, which are set up in his complaint, 
said Mergardt being a party defendant in the aforesaid 
cause, Equity No. 37,474. 
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This defendant prays that this cause be consolidated with 
the aforesaid Equity cause 37,474, and that the complaint 
in this cause be dismissed. 

Colonial American National 
Bank of Roanoke, 

By Ashby Williams, 

i Attorney. 

[9] Exhibit A 

(Attached to Foregoing Answer) 

Thos. J. Owen & Son, Auctioneers, Southern Building 
Trustee’s Sale of Valuable Real Estate 

Pursuant to the authority and direction of a decree of the 
then Supreme Court of the District of Columbia (now the 
District Court of the United States for the District of 
Columbia) entered April 6,1922, in the cause therein pend¬ 
ing entitled Colonial Bank and Trust Company, plaintiff, 
versus Edward W. Mollohan, et als., defendants, Equity 
number 37474, as further modified by a decree of said Court 
entered on June 12,1942, and in accordance with the terms, 
provisions and requirements of two certain deeds of trust, 
one recorded in Liber 3632, at folio 123, among the land 
records of the District of Columbia, in which the under¬ 
signed is the sole surviving trustee, and the other recorded 
in Liber 3479, at folio 215, among said land records, in 
which the undersigned was appointed substituted trustee 
by the aforesaid decree of June 12,1942, and at the request 
of the party secured thereby, the undersigned, as sole sur¬ 
viving trustee and as substituted trustee as aforesaid, 
will sell at public auction in front of the premises, on Feb¬ 
ruary Eleventh, 1943, at the times hereinafter stated, the 
following land and premises situate in the District of 
Columbia and described as being certain lots in the ** Mar¬ 
shall” subdivision as shown on the plat thereof recorded 
in County Book 6, at page 39, in the office of the Surveyor of 
the District of Columbia: 

Parcel 1: Lots 1 to 4, both inclusive, in Block 4, also 
known for purposes of assessment and taxation as square 
5331; 
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Parcel 2: Lots 1 to 38, both inclusive, in Block 15, also 
known as square 5290; 

Parcel 3: Lots 1 to 38, both inclusive, in Block 20, also 
known as square 5291, and 

Parcel 4: Lots 1 to 38, both inclusive, in Block 25, also 
known as square 5292. 

Time of Sale: Parcel 1 will be sold at Two-thirty 0 ’clock 
P. M., and parcels 2, 3 and 4 will be sold at Three O’clock 
P. M. 

Method of Sale: Parcel 1 will be sold as a whole. Parcels 
2, 3 and 4 will first be offered separately, in the order 
named, and then parcels 2, 3 and 4 will be offered as a 
whole, and sale thereof will be made to the bidder or bid¬ 
ders on the three parcels separately or on the three parcels 
as a whole, depending upon wilich bids or bid, respectively, 
will yield the highest price for the three parcels. 

Terms of Sale: The purchaser or purchasers to pay one- 
third of the purchase price in cash, the balance in equal 
installments in 1, 2 and 3 years, respectively, with interest 
at five per centum per annum, payable semi-annually, 
secured by a first lien deed or deeds of trust on the property 
sold, or all cash at the option of the purchaser or pur¬ 
chasers ; taxes paid or adjusted to the date of sale; exami¬ 
nation of title and all conveyancing, recording, revenue 
stamps, etc., at the cost of purchaser; good title or no sale. 
A deposit of $200.00 on parcel 1, and a deposit of $500.00 
on each of parcels 2, 3 and 4 will be required at time of sale, 
and terms of sale to be complied within 30 days or deposit 
forfeited and the property resold at the cost or risk of de¬ 
faulting purchaser after 5 days’ previous advertisement of 
said resale in some newspaper published in Washington, 
D. C. 

Place of Sale: The place of sale of parcel 1 will be at the 
southeast corner of 49th Street and Ayres Place South¬ 
east, and the place of sale of parcels 2, 3 and 4 will be at the 
southeast corner of Central Avenue and 54th Street South¬ 
east, Washington, D. C. 

Hugh H. Obear. 

Sole Surviving Trustee and Substitued Trustee, South¬ 
ern Building. 

fe 1, 3, 5, 8,10. 



10 

[10] Order Overruling Motion for Temporary Injunction 

(Filed February 11, 1943) 

Upon consideration of the motion of the plaintiff for 
a temporary injunction and the answer of the defendant, 
Colonial American National Bank of Roanoke thereto, it is 
by the Court this 11th day of February, 1943, 

Ordered that the motion of the plaintiff for temporary 
injunction be and the same is hereby denied. 

David A. Pine, • 
Justice. 


[11] Answer of Hugh H. Obear, Trustee 

(Filed February 25, 1943) 

Answer of Hugh H. Obear, Trustee, to the complaint filed 
herein February 10, 1943, against him and the Colonial- 
American National Bank of Roanoke. 

1. Answering paragraph 1, this defendant says this 
allegation relates to a question of law which he is advised 
it is not necessary for him to answer. 

2. This defendant is without knowledge as to the allega¬ 
tions in paragraph 2 and neither admits nor denies the 
same. 

3. This defendant is informed and believes that the 
defendant Colonial-American National Bank of Roanoke is 
a banking corporation, having its principal place of busi¬ 
ness at Roanoke, Virginia; and this defendant admits that 
he is an adult citizen of the United States, and that he is 
the sole surviving trustee in a certain deed of trust from 
Edward W. Mollohan, trustee, to Augustus Burgdorf (now 
deceased), and this defendant, trustees, dated February 15, 
1911, and recorded May 9, 1913 in Liber 3632 at folio 123 
among the Land Records of the District of Columbia, and 

[12] that he is substituted trustee under a certain deed of 
trust from Edward W. Mollohan and wife to Gibbs L. Baker 
and August Burgdorf (both now deceased), trustees, dated 
November 20, 1911, and recorded December 1, 1911, in 
Liber 3479 at folio 215 among the aforesaid Land Records. 
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4. This defendant is without personal knowledge of the 
allegations of paragraph 4, but believes that the allegations 
of said paragraph are true, but for greater certainty refers 
to the Land Records of the District of Columbia. 

5. This defendant admits that the Colonial-American 
National Bank of Roanoke holds itself out as the holder and 
owner of the notes mentioned in paragraph 5, and this 
defendant refers to the order of April 6, 1922, and the 
decree of May 6, 1942, in a certain cause pending in this 
court under the style of “Colonial Bank and Trust Com¬ 
pany vs. Edward W. Mollohan, et als., Equity No. 37,474’ ’ 
as indicating that the said bank has been adjudicated as 
the holder and owner of said notes, and upon information 
and belief admits that said notes are secured by the deeds 
of trust upon the aforesaid lots as described in said 
paragraph. 

6. In answer to paragraph 6, this defendant says that in 
so far as he has any knowledge with respect thereto, no 
amount of principal or interest has been paid on said notes 
and he has no knowledge in respect to any renewals, exten¬ 
sions or acknowledgments of said notes by the makers 
thereof or their successors in title; and in respect to the 
allegations in the remainder of said paragraph 6, this 
defendant says he has no knowledge thereof. 

7. For answer to the allegations of paragraph 7, this 
defendant refers to his answer to paragraph 3 hereof. 

8. This defendant admits the allegations of paragraph 
8, and for further answer to said paragraph says that the 
sale of said lots at public auction was postponed from 
February 11, 1943, to February 18, 1943, after due adver¬ 
tisement. 

[13] 9. In answer to paragraph 9, this defendant says 

that in so far as the same alleges matters of law, he is ad¬ 
vised that it is not necessary for him to answer, but in so far 
as it alleges matters of fact, he says that neither the plain¬ 
tiff nor his predecessors in title of the property mentioned 
in the complaint have ever made claim to him that the said 
property was free and clear of the operation and effect of 
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the two deeds of trust referred to in paragraph 3 thereof, 
and that the only claim of this nature which has come to 
his attention is that advanced by the plaintiff in this cause 
and by the plaintiff herein as one of the defendants in the 
aforesaid cause of Colonial Bank and Trust Company vs. 
Edward W. Mollohan, et als., Equity No. 37,474, and this 
defendant says further that the possession of said property 
which was stipulated to remain in the maker of the two 
aforesaid deeds of trust or his heirs or assigns has never 
been disturbed, except as hereinafter shown, by this 
defendant. 

10. This defendant denies the allegations of paragraph 
10 of the said complaint, and says that this court having, 
on February 11, 1943, denied complainant’s motion for a 
temporary injunction against the sale of said property 
which was scheduled for February 11, 1943, the said sale 
was postponed by this defendant on account of unfavorable 
weather conditions on February 11, 1943, to February 18, 
1943, and that this defendant, pursuant to the authority and 
direction of this court in the aforesaid cause of Colonial 
Bahk and Trust Company vs. Edward W. Mollohan, et als., 
Equity No. 37,474, and in accordance with the terms, pro¬ 
visions and requirements of the two deeds of trust referred 
to in paragraph 3 hereof, sold the property mentioned in 
this complaint on the 18th day of February, 1943. 

And now, having fully answered, this defendant begs 
hence to be dismissed with his proper costs in this behalf 
expended. 

Hugh H. Obeae, 

Trustee. 

[14] Motion of Colonial-American National Bank of Roa¬ 
noke for Summary Judgment 

(Piled March 12,1943) 

Comes now the defendant Colonial-American National 
Bank of Roanoke, by counsel, and moves the Court for sum¬ 
mary Judgment in its favor and against the plaintiff, dis¬ 
missing the complaint, upon 
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A. The pleadings, orders and other proceedings in this 
cause. 

B. The following affidavits which are filed herewith and 
made a part hereof; 

Exhibit 1, affidavit of Hugh H. Obear, sworn to March 9, 
1943, 

Exhibit 2, affidavit of Ashby Williams, sworn to March 11, 
1943, 

Exhibit 2a, affidavit of David Cooper, sworn to March 12, 
1943. 

C. The following deeds dated as indicated which are filed 
herewith and made a part hereof; 

Exhibit 3, February 15,1911, deed of trust from Edward 
W. Mollohan, Trustee, to Augustus Burgdorf and Hugh H. 
Obear, Trustees, recorded in liber 3632, at folio 123, 

Exhibit 4, November 20,1911, deed of trust from Edward 
W. Mollohan and wife to Gibbs L. Baker and August Burg¬ 
dorf, Trustees, recorded in liber 3479, at folio 215, 

Exhibit 5, February 28, 1939, quit-claim deed from Ed¬ 
ward W. Mollohan and wife and Edward W. Mollohan, 
Trustee, to James Juliano, recorded in liber 7331, at folio 44, 
[15] Exhibit 6, March 28, 1939, quit-claim deed from 
James Juliano to Home Construction Corporation, recorded 
in liber 7331, at folio 47, 

Exhibit 7, February 12,1941, deed from Home Construc¬ 
tion Corporation to Robert G. Mergardt, recorded in liber 
7579, at folio 309. 

D. Copies of the following pleadings, orders, decrees, and 
other papers entered or filed as indicated in the suit pending 
in this Court under the style of Colonial Batik and Trust 
Company, plaintiff, v. Edward W. Mollohan, et als., de¬ 
fendants, Equity No. 37,474, which are filed herewith and 
made a part hereof. 

Exhibit 8, January 12,1920, Bill of Complaint, 

Exhibit 9, January 20,1921, Decree of Stafford, J., 

Exhibit 10, April 6,1922, Decree of Hoehling, J., 

Exhibit 11, February 8, 1941, motion of Colonial-Ameri¬ 
can National Bank of Roanoke for leave to file amended and 
supplemental Complaint, 

2 V 


i 
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Exhibit 12, March 18, 1941, Order of Goldsborough, J., 
granting leave to file amended and supplemental complaint, 

Exhibit 13, March 18, 1941, amended and supplemental 
complaint of Colonial-American National Bank of Roanoke, 

Exhibit 14, April 15,1941, answer and motion to dismiss 
by Home Construction Corporation, 

Exhibit 15, July 21, 1941, Motion of Colonial-American 
National Bank of Roanoke to amend and to make new 
parties, 

Exhibit 16, August 6, 1941, amendment to amended and 
supplemental complaint, 

Exhibit 17, October 20, 1941, answer and motion to dis¬ 
miss by Robert G. Mergardt and Points and Authorities, 

Exhibit 18, February 19,1942, Motion of Colonial-Ameri¬ 
can National Bank of Roanoke for Summary Judgment in 
its favor and Points and Authorities and the following ac¬ 
companying exhibits: 

Exhibit 18a, affidavit of George N. Dickinson, sworn to 
February 2,1942, together with the notes secured by the two 
deeds of trust shown by Exhibits 3 and 4, 

Exhibit 18b, February 16, 1911, deed from Ernest W. 
Bradford to Edward W. Mollohan, recorded in liber 3391, 
at folio 469, 

[16] Exhibit 18c, February 1, 1911, deed from Ernest W. 
Bradford to Edward W. Mollohan, Trustee, recorded in 
liber 3391, at folio 466, 

Exhibit 18d, October 22, 1898, deed of trust from Miletus 
J. Wine and wife to Rankin and Condick, Trustees, recorded 
in liber 2444, at folio 317, 

Exhibit' 18e, February* 3, 1914, deed from Leighton and 
Ford, Trustees, to Philip B. Hoge, recorded in iiber 3692, 
at folio 119, 

Exhibit 18f, January 29, 1942, letter from District of 
Columbia surveyor, 

Exhibit 19, March 2,1942, Motion by Robert G. Mergardt 
for Summary Judgment and Points and Authorities, 

Exhibit 20, March 7, 1942, Points and Authorities of 
Colonial-American National Bank of Roanoke in opposition 
to foregoing motion, 

Exhibit 21, April 8,1942, Memorandum by Bailey, J., 
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Exhibit 22, May 6, 1942, order by Bailey, J., awarding 
Summary Judgment to Colonial-American National Bank 
of Roanoke and denying Motion of Robert G. Mergardt for 
Summary Judgment, 

Exhibit 23, May 25, 1942, Motion of Colonial-American 
National Bank of Roanoke for appointment of substituted 
trustee under deed shown by Exhibit 4, and Points and 
Authorities, 

Exhibit 24, June 1,1942, Points and Authorities of Robert 
G. Mergardt in opposition to foregoing motion, 

Exhibit 25, June 12, 1942, Decree by Adkins, J., appoint¬ 
ing substituted trustee, 

Exhibit 26, December 19,1942, Motion by Colonial-Amer¬ 
ican National Bank of Roanoke for leave to pay taxes and 
Points and Authorities, together with the accompanying 
exhibit: 

Exhibit 26a, November 12, 1942, letter from Chief Clerk 
of Special Assessment Division of the District of Columbia, 

Exhibit 27, December 28,1942, Points and Authorities of 
Robert G. Mergardt in Opposition to Motion shown in 
Exhibit 26, 

Exhibit 28, January 22, 1943, Order of Proctor, J., au¬ 
thorizing the Colonial-American National Bank of Roanoke 
to pay taxes, 

Exhibit 29, February 10,1943, Motion of Robert G. Mer¬ 
gardt for Induction and Points and Authorities, 

Exhibit 30, February 11, 1943, Points and Authorities of 
Colonial-American National Bank of Roanoke in Opposition 
to the foregoing motion; and 

[17] Exhibit 31, February 11, 1943, Order of Pine, J., 
overruling Motion for Injunction. 

Colonial-American National 
Bank of Roanoke, 

By Ashry Williams, 

Attorney. 
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[18] Exhibit 1 # 

Affidavit of Hugh H. Obear 

District of Columbia, to-wit: 

Hugh H. Obear, being first duly sworn, deposes and says: 

1. That he is the sole surviving trustee under a certain 
deed of trust from Edward W. Mollohan, Trustee, to 
Augustus Burgdorf (now deceased) and this affiant, trus¬ 
tees, dated February 15,1911, and recorded May 9,1913, in 
liber 3632 at folio 123, among the land records of the Dis¬ 
trict of Columbia, and that he is substituted trustee under 
a certain other deed of trust from Edward W. Mollohan and 
wife to Gibbs L. Baker and August Burgdorf (both now 
deceased), trustees, dated November 20, 1911, and recorded 
December 1,1911, in liber 3479 at folio 215, among the afore¬ 
said land records, having been appointed such substituted 
trustee by a decree of the District Court of the United 
States for the District of Columbia, entered June 12, 1942, 
in the cause therein pending under the style of Colonial 
Bank and Trust Company, plaintiff, v. Edward W. Mollo¬ 
han, et als, defendants, Equity No. 37474. 

2. That the possession of lots 1 through 38, in block 15, 
lots 1 through 38, in block 20, and lots 1 through 38, in block 


• This exhibit and the succeeding exhibits 2, 2a, 3, 4, 5, 6 and 7 (which 
are found at pages 18 to 57 of the Transcript and are printed at pages 
16 to 31 of this Appendix) are original exhibits attached to the motion for 
Summary Judgment by the defendant below, appellee here, filed March 
12,1943 (See Tr. 14, this Appendix, page 12). The other exhibits attached 
to said motion for Summary Judgment, namely, exhibits S, 9, 10,11, 12,13, 
14, 15, 16, 17, 18, ISa (and the 4 notes thereto attached), 19, 20, 21, 22, 
23, 24, 25, 26, 26a, 27, 28, 29, 30 and 31 (which are found at pages 62 to 
139 of the Transcript and are printed at pages 33 to 91 of this Appendix) 
are copies of pleadings, orders, decrees and other papers taken from a 
cause pending in the District Court under the style of Colonial Bank and 
Trust Company, plaintiff, v. Edward W. Mollohan, et als, defendants. 
Equity No. 37,474; and, in order that the Court may more easily dis¬ 
tinguish these papers from the papers in the cause below now here on 
appeal, the first of such exhibits (No. 8—Tr. page 62, this Appendix, 
page 33) has been printed with its heading in full and the succeeding ex¬ 
hibits have been identified as coming from the same cause by printing the 
number of the cause—Equity 37,474—in parentheses after each exhibit 
number. 
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25, of the * ‘Marshall” subdivision in the District of Co¬ 
lumbia, as the same is recorded in County book 6, at page 
39, in the office of the Surveyor of the District of Columbia, 
[19] (blocks 15, 20 and 25, respectively, being also known 
as squares 5290,5291 and 5292), which possession was stipu¬ 
lated to remain in the maker of the two aforesaid deeds 
of trust or his heirs or assigns, has never been disturbed 
by this affiant, nor, so far as he knows or has been informed, 
by any one of the now deceased trustees mentioned in either 
one of the aforesaid deeds of trust, except as follows: that 
on February 18, 1943, this affiant, acting pursuant to the 
authority and direction of the Court in the aforesaid cause 
of Colonial Bank and Trust Company, plaintiff, v. Edward 
W. Mollohan, et als, defendants, Equity No. 37,474, and in 
accordance with the terms, provisions and requirements of 
the two aforesaid deeds of trust, sold the above mentioned 
property; that neither the plaintiff in this cause nor any 
predecessor of his in title to said property, has ever made 
claim to this affiant that the aforesaid property was free 
and clear of the operation and effect of the two deeds of 
trust hereinbefore mentioned; the only claim of that nature 
having come to this affiant’s attention being that asserted by 
Robert G. Mergardt, in and by this suit and in the aforesaid 
Equity Cause No. 37,474. 

Hugh H. Obear. 

Subscribed and sworn to before me this 9th dav of March, 
1943. 

Gertrude Ellis. 

Notary Public, D. C. 


[20] Exhibit 2 

Affidavit of Ashby Williams 

District of Columbia, to-wit: 

Ashby Williams, being first duly sworn, deposes and says: 

1. That he is a member of the bar of this Court and that 
on November 30, 1940, he became counsel for the Colonial- 
American National Bank of Roanoke in a suit pending in 
this Court under the style of Colonial Bank and Trust Com- 
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party, plaintiff, v. Edward W. Mollohnn, et als, defendants, 
Equity No. 37,474. 

2. That he is informed and believes that sometime be¬ 
tween September 2,1942, and December 19,1942, the file of 
Court papers in the foregoing cause was misplaced or lost 
and that the same has not been located or found. 

3. That during the latter part of the year 1940 he with- 
drew^ with the prior approval of one of the Justices of the 
Court, the file of Court papers in the foregoing cause, and 
at that time caused copies to be made of all of the pertinent 
papers therein at that time and that he personally com¬ 
pared the copies thus made with the originals from which 
they were copied, and that affiant has also kept in his office 
file copies of all papers which have since then been filed in 
said cause. 

4. And this affiant says further that the following ex¬ 
hibits which are attached to a motion by the Colonial- 
American National Bank of Roanoke for a summary judg¬ 
ment in its favor to be filed in this cause, and to which this 
affidavit is to be attached, are, with the possible exception 
of sjight and immaterial typographical errors, true and 
correct copies of papers which were filed in the aforesaid 
[21] cause of Colonial Bank and Trust Company, plaintiff, 
v. Edward W. Mollohan, et als, defendants, Equity No. 37,- 
474, and that the dates of the filing of such papers have been 
verified by reference to the appropriate pages of Equity 
Docket No. 80 of this Court, to-wit: 

Exhibits numbered 8, 11, 13, 14, 15, 16, 17, IS, ISa, 18b, 
18c, 18d, 18e, 18f, 19, 20,21,23, and 24; that of the remainder 
of the exhibits relating to the aforesaid Equity No. 37,474, 
the exhibits numbered 9, 10, 12, 22, and 25 were orders or 
Decrees which were copied by the Clerk from the Minute 
books of the Court and certified by him as correct copies, 
and that the exhibits numbered 26, 26a, 27, 28, 29,30, and 31, 
are papers which have accumulated in a new file in said 
cause since the old one was lost or misplaced and that these 
papers have been certified by the clerk as true copies. 

5. And this affiant says further that on January 26,1943, 
pursuant to leave granted by this Court in the aforesaid 
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cause of Colonial Bank and Trust Company, plaintiff, v. 
Edward W. MolloJum,, et als, defendants, Equity 37,474, 
entered on January 22, 1943, this affiant delivered to the 
Chief Clerk of the Special Assessment Division of the Col¬ 
lector of Taxes for the District of Columbia, the check of 
the Colonial-American National Bank of Roanoke for the 
sum of $7,558.95, in settlement and payment of all base 
taxes, and all assessments of accumulated interest, penalties 
and charges, assessed or outstanding against lots 1 through 
3S, in Square 5290, lots 1 through 38 in Square 5291, lots 1 
through 38 in Square 5292, and lots 1 through 4 in Square 
5331 (also known respectively as Blocks 15, 20, 25 and 4 of 
the “Marshall” subdivision), that of the aforesaid amount 
of $7,558.95 the sum of $309.21 was for the payment of the 
taxes on lots 1 through 4, in Square 5331, and the remainder 
thereof, namely the sum of $7,249.74 was for the payment of 
the taxes on lots 1 through 38, in Square 5290, lots 1 through 
38, in Square 5291, and lots 1 through 38, in Square 5292; 
and that on the 10th day of March, 1943, the Commissioners 
of the District of Columbia acepted the aforesaid amounts 
in full satisfaction and payment of the taxes on all of the 
aforesaid properties. 

[22] 6. And this affiant says further that he has been in¬ 

formed by the tax authorities aforesaid, and believes that 
it will take several weeks to calculate the exact amount on 
the approximately 1700 tax bills for the 114 lots embraced 
in the aforesaid squares 5290, 5291, and 5292, so as to deliver 
them marked paid, and that the affiant has also been in¬ 
formed by the said tax authorities, and believes that taxes 
have been delinquent on some of said lots since the year 
1898, and that taxes have been delinquent and unpaid on 
all of said lots since the year 1913 with the single exception 
of lot 1, in Square 5292 on which taxes were paid for the 
single year of 1915. 

Ashby Williams. 

Subscribed and sworn to before me this 11th day of 
March, 1943. 


Leona E. Bain, 

Notary Public. 
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[23] Exhibit 2a 

Affidavit of David Cooper 

District of Columbia, to wit: 

David Cooper, being first duly sworn, deposes and says: 

1. That he is associated in business with Mr. J. Henry 
Brown who has for twenty or thirty years been dealing in 
lots in the “Marshall” subdivision, Mr. Brown being now 
in Florida. 

2. That affiant is and has been for approximately fifteen 
vears familiar wdth the “Marshall” subdivision: that he is 
familiar with squares 5290, 5291 and 5292, that being a tract 
of land of approximately 11 acres which is bounded on the 
north by Central Avenue, on the east by 56th st on the south 
by 4i C” street and on the west by 54th street in the southeast 
section of Washington. 

3. Affiant says that the aforesaid tract of land is grown 
up in woods and bushes, it has not been graded, the streets 
running through it exist only on the map of the subdivision 
which was laid off about fifty years ago, the streets not hav¬ 
ing been cut through. 

4. Affiant says further that there is no residence on the 
property and no evidence of any residence having ever been 
on it: that it is not now occupied for any useful purpose and 
presents the appearance of never having been occupied for 
any useful purpose, and that there are no enclosures on it or 
around it or in or around any part of it 

David Cooper. 

Subscribed and sworn to before me this 12th day of March, 
1943. 

William Z. Jemison, 
Notary Public , District of Columbia . 
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[24] Exhibit 3 

Deed of Trust 

(Recorded May 9, 1913, Liber 3632, folio 123) 

This Deed, Made this 15th day of February, A. D. 1911, 
by and between Edward W. Mollohan, Trustee, of Washing¬ 
ton, District of Columbia, party of the first part, and Au¬ 
gustus Burgdorf and Hugh H. O’Bear, Trustees, of Wash¬ 
ington, District of Columbia, parties of the second part. 

Whereas, the said Edward W. Mollohan, Trustee, is 
justly indebted unto Charles A. McEuen in the full sum of 
Fifteen Thousand ($15,000) Dollars, for which sum the said 
Edward W. Mollohan, Trustee, has made and passed his 
three (3) certain promissory notes of even date here with 
numbered 1, 2, and 3, respectively, each of said notes being 
for the sum of Five Thousand ($5,000) Dollars, and pay¬ 
able to the order of said Charles A. McEuen, in two, three, 
and four years after date, respectively, with interest 
thereon at the rate of five (5) per cent per annum until 
paid, payable at maturity. 

[25] And Whereas, the party of the first part desires to 
secure the prompt payment of said debt, and interest 
thereon, when and as the same shall become due and pay¬ 
able, and all costs and expenses incurred in respect thereto, 
including reasonable counsel fees incurred or paid by the 
said parties of the second part, or substituted trustee, or 
by any person hereby secured, on account of any litigation 
at law or in equity, which may arise in respect to this trust 
or the property hereinafter mentioned, and of all money 
which may be advanced as provided herein, with interest on 
all such costs and advances from the date thereof. 

Now, Therefore, This Indenture Witnesseth, that the 
party of the first part, in consideration of the premises, and 
of one dollar, lawful money of the United States of Amer¬ 
ica, to him in hand paid by the parties of the second part, 
the receipt of which, before the sealing and delivery of 
these presents, is hereby acknowledged, has granted, and 
does hereby grant, unto the parties of the second part, the 
following described land and premises, situate in the County 
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of Washington, District of Columbia, known and distin¬ 
guished as 

Lots 5 to 10, inclusive, and 18 to 28, inclusive, in Block 

[26] numbered 11, now known as Square 5333, Lots num¬ 
bered 1 to 30, both inclusive, in Block 16, now known as 
Square 5334; Lots 1 to 13, both inclusive, and 16 to 30, both 
inclusive, in Block 21, now known as Square 5335; Lots 1 to 
26, both inclusive, in Block 26, now known as Square 5336; 
Lots 1 to 16, both inclusive, in Block 31, now known as 
Square 5337; Lots 1 to 6, both inclusive, in Block 36, now 
known as Square 5338; Lots 1 to 30, both inclusive, in Block 
17, now known as Square 5325; Lots 1 to 30, both inclusive, 
in Block 22, now known as Square 5324; Lots 1 to 30, both 
inclusive, in Block 27, now known as Square 5323; Lots 1 
to 30, both inclusive, in Block 32, now known as Square 
5322; Lots 1 to 30, both inclusive, in Block 37, now known 
as Square 5321; Lots 1 to 2S, both inclusive, in Block 41, 
now known as Square 5320; Lots 1 to 18, both inclusive, in 
Block 45, now known as Square 5319; Lots 1 to 8, both in¬ 
clusive, in Block 49, now known as Square 5318; Lot 1 in 
Block X, now known as Square north of 5307; Lots 1 and 
3 to 30, both inclusive, in Block 9, now known as Square 
530S; Lots 1 to 30, both inclusive, in Block 13, now known 
as Square 5309; Lots 1 to 30, both inclusive, in Block 18, 
now known as Square 5310; Lots 1 to 30, both inclusive, in 

[27] Block 23, now known as Square 5311; Lots 1 to 30, both 
inclusive, in Block 28, now known as Square 5312; Lots 1 to 
30, both inclusive, in Block 33, now known as Square 5313; 
Lots 1 to 30, both inclusive, in Block 38, now known as 
Square 5314; Lots 1 to 30, both inclusive, in Block 42, now* 
known as Square 5315; Lots 1 to 30, both inclusive, in Block 
46, now known as Square 5316; Lots 1 to 30, both inclusive, 
in Block 50, now known as Square 5317; Lots 25 to 28, both 
inclusive, in Block 19, now known as Square 5304; Lots 1 
to 13 and 16 to 28, both inclusive, in Block 24, now known 
as Square 5303; Lots 1 to 30, both inclusive, in Block 29, 
now known as Square 5302; Lots 1 to 30, both inclusive, in 
Block 39, now known as Square 5300; Lots 1 to 30, both in¬ 
clusive, in Block 43, now known as Square 5299; Lots 1 to 
30, both inclusive, in Block 47, now known as Square 5298; 
Lots 1 to 5, both inclusive, in Block 51, now known as Square 
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5297; Lots 1 to 32, both inclusive, in Block 15, now known as 
Square 5290; Lots 11 to 19, and 22 to 38, both inclusive, in 
Block 25, now known as Square 5292; Lots 1 to 38, both in¬ 
clusive, in Block 30, now known as 5293; Lots 1 to 38, both 
inclusive, in Block 35, now known as Square 5294; Lots 1 to 

[28] 38, both inclusive, in Block 40, now known as Square 
5295; Lots 1 to 38, both inclusive, in Block 44, now known 
as Square 5296; Lots 1 to 7, both inclusive, in Block 48, now 
known as Square 5297; comprising in all 1,000 lots, in the 
subdivision of Marshall, as per plat recorded in the Office 
of the Surveyor of the District of Columbia, in Book 
County 6, page 39, together with all the improvements in 
anywise appertaining, and all the estate, right, title, inter¬ 
est, and claim, either at law’ or in equity, or otherwise how¬ 
ever, of the party of the first part, of, in, to or out of the 
said land and premises. 

Privilege is reserved by the said Edw’ard W. Mollohan, 
Trustee, party of the first part, of having released from the 
operation of these presents anyone of the aforesaid lots at 
any time upon the payment of $15 on account of the indebt¬ 
edness herein secured. 

In and Upon the Trusts, Nevertheless, hereinafter de¬ 
clared ; that is to say: In Trust to permit said Edward W. 
Mollohan, Trustee, his heirs or assigns, to use and occupy 
the said described land and premises, and the rents, issues 
and profits thereof to take, have and apply to and for his 

[29] or their sole use and benefit, until default be made in 
the payment of the said promissory notes hereby secured 
or any installment of interest thereon when and as the same 
shall become due and payable, or any proper cost or ex¬ 
pense in and about the same, as hereinafter provided. 

And upon the full payment of all of said notes and the 
interest thereon, and all moneys advanced or expended as 
herein provided and all other proper costs, charges, com¬ 
missions, half-commissions and expenses at any time before 
the sale hereinafter provided for, to release and reconvey 
the said described premises unto the said Edward W. Mol¬ 
lohan, Trustee, his heirs or assigns, at his or their cost. 

And Upon Their Further Trust, upon any default or fail¬ 
ure being made in the payment of either of said notes or of 
any instalment of principal or interest thereon, when and 
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as the same shall become due and payable, or upon default 
being made in the payment, after demand therefor of any 
money advanced as herein provided for, or of any proper 
[303 cost, charge, commission or expense in and about the 
sanie, then and at any time thereafter, the said parties of 
the second part, or the survivor of them, or the trustee act¬ 
ing in the execution of this trust, shall have the power and 
it shall be their or his duty thereafter to sell, and in case 
of any default of any purchaser to resell the said described 
land and premises at public auction, upon such terms and 
conditions, in such parcels, at such time and place, and 
aftbr such previous public advertisement as the parties of 
the second part, or the survivor of them, or the trustee 
acting in the execution of this trust, shall deem advantage¬ 
ous and proper; and to convey the same in fee simple, upon 
compliance with the terms of sale, to, and at the cost of, the 
purchaser or purchasers thereof, who shall not be required 
to see to the application of the purchase money, and of the 
proceeds of said sale or sales; Firstly, to pay all proper 
costs, charges and expenses, including all fees and costs 
herein provided for, and all moneys advanced for taxes, in¬ 
surance and assessments, with interest thereon as provided 
heirein, and all taxes, general and special, due upon said 
[31] land and premises at time of sale, and to retain as com¬ 
pensation a commission of five (5) per centum on the 
amount of the said sale or sales; Secondly, to pay whatever 
may then remain unpaid of said promissory notes, -whether 
the same shall be due or not, and the interest thereon to 
dhte of payment, it being agreed that said notes shall, upon 
such sale being made before the maturity of said notes, be 
and become immediately due and payable at the election of 
the holder thereof; and lastly, to pay the remainder of said 
proceeds if any there be, to said Edward W. Mollohan, 
Trustee, his heirs or assigns, upon the delivery and sur¬ 
render to the purchaser, his, her or their heirs or assigns, 
of possession of the premises so as aforesaid sold and con¬ 
veyed, less the expense if any, of obtaining possession. 

And the said Edward W. Mollohan, Trustee, does hereby 

agree at-own cost, during all the time wherein any part 

of the matter hereby secured shall be unsettled or unpaid, 
to keep the said improvements insured against loss by fire 
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in the full sum of-dollars, in the name and to the 

[32] satisfaction of the parties of the second part, or sub¬ 
stituted trustee, in such fire insurance company or com¬ 
panies as the said parties of the second part may select, who 
shall apply whatever may be received therefrom to the pay¬ 
ment of the matter hereby secured, whether due or not, 
unless the party entitled to receive shall waive the right to 
have the same so applied; and also to pay all taxes and as¬ 
sessments, both general and special, that may be assessed 
against, or become due on, said land and premises during 
the continuance of this trust, and that upon any neglect or 
default to so insure, or to pay taxes and assessments, any 
party hereby secured may have said improvements insured 
and pay said taxes and assessments, and the expense thereof 
shall be a charge hereby secured and bear interest at the 
rate of six per centum per annum from the time of such 
payment 

And it is further agreed that if the said property shall 
be advertised for sale as herein provided and not sold, the 
trustees or trustee acting shall be entitled to one-half the 
commission above provided, to be computed on the amount 

[33] of the debt hereby secured. 

And the said party of the first part covenants that he 
will warrant specially the land and premises hereby con¬ 
veyed, and that he will execute such further assurances 
of said land as may be requisite or necessary. 

In Witness Whereof, the party of the first part has here¬ 
unto set his hand and seal on the day and year first herein¬ 
before written. 

Edward W. Mollohan, [seal] 

Trustee. 


[37] Exhibit 4 

Deed of Trust 

(Recorded December 1,1911, Liber 3479, folio 215) 

This Deed, Made this 20th day of November, A. D. 1911, 
by and between Edward W. Mollohan, and Maggie L. 
Mollohan, his wife, parties of the first part, and Gibbs L. 
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Baker and August Burgdorf, Trustee, parties of the second 
part; 

Whereas, the parties of the first part are justly in¬ 
debted unto Colonial Bank & Trust Company in the full 
sum of Six Thousand Seven Hundred Dollars evidenced 
by his certain promissory note, dated the 20th day of No¬ 
vember, 1911, payable in one year after date, at the Co¬ 
lonial Bank & Trust Company, Roanoke, Virginia, with 
interest at the rate of six (6) per centum per annum until 
paid, said interest payable semi-annually. 

And Whereas the party of the first part desires to secure 
the prompt payment of said debt, and interest thereon, 
when and as the same shall become due and payable, and 
all costs and expenses incurred in respect thereto, including 
reasonable counsel fees incurred or paid by the said parties 
[3S] of the second part or substituted trustee, or by any 
person hereby secured on account of any litigation at law 
or in equity which may arise in respect to this trust or the 
property hereinafter mentioned, and of all money which 
may be advanced as provided herein, with interest on all 
such costs and advances from the date thereof. 

Now, Therefore, This Indenture Witnesseth that the 
party of the first part, in consideration of the premises, 
and of one dollar, lawful money of the United States of 
America, to him in hand paid by the parties of the second 
part, the receipt of which before the sealing and delivery 
of these presents, is hereby acknowledged, has granted and 
does hereby grant unto the parties of the second part the 
following described land and premises, situate in the County 
of Washington, District of Columbia, known and distin¬ 
guished as sixty-seven (67) lots, as follows: 

Lots Nos. Thirty-three (33) to Thirty-eight (38) inclu¬ 
sive, in Square No. 5290; Lots Nos. One (1) to Thirty-eight 

(38) inclusive, in Square No. 5291; Lots Nos. One (1) to 
Twenty-one (21) inclusive, in Square No. 5292; Lots Nos. 
Fourteen (14) Fifteen (15) Twenty-nine (29) and Thirty 
(30) in Square 5303; Lots Nos. Fifteen (15) Twenty-nine 

[39] (29) and Thirty (30) in Square 5304; Lots One (1) 
to Four (4) inclusive, in Square 5331, in the subdivision, 
known as 1 ‘Marshall” said subdivision being recorded in 
Book County 6, page 39 in the Surveyor’s Office of the Dis- 
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trict of Columbia, together with all the improvements in 
anywise appertaining, and all the estate, right, title, inter¬ 
est and claim either at law or in equity or otherwise how¬ 
ever, of the party of the first part, of, in, to or out of the 
said land and premises. 

In And Upon The Trusts, Nevertheless, hereinafter de¬ 
clared, that is to sav: In Trust, to permit said parties of 
the second part or assigns, to use and occupy the said de¬ 
scribed land and premises, and the rents, issues, and 
profits thereof to take, have and apply to and for their sole 
use and benefit, until default be made in the payment of a 
certain promissory note hereby secured or any instalment 
of interest thereon, when and as the same shall become due 
and payable, or any proper cost of expense in and about 
the same as hereinafter provided. 

And upon the full payment of all of said note and the 
interest thereon, and all moneys advanced or expended as 
herein provided, and all other proper costs, charges, com¬ 
missions, half-commissions and expenses, at any time be¬ 
fore the sale hereinafter provided for, to release and recon- 
[40] vey the said described premises unto the said parties 
of the second part, or assigns, at their cost. 

And Upon This Further Trust, upon any default or fail¬ 
ure being made in the payment of said note, or of any in¬ 
stalment of principal or interest thereon, when and as the 
same shall become due and payable, or upon default being 
made in the payment, after demand therefor of any money 
advanced as herein provided for, or of any proper cost, 
charge, commission, or expense in and about the same, then 
and at any time thereafter the said parties of the second 
part, or the trustee acting in the execution of this trust, 
shall have the power and it shall be their or his duty there¬ 
after to sell, and in case of any default of any purchaser to 
re-sell the said described land and premises at public auc¬ 
tion upon such terms and conditions, in such parcels, at 
such time and place, and after such previous public adver¬ 
tisement, as the parties of the second part, or the trustee 
acting in the execution of this trust, shall deem advantage¬ 
ous and proper; and to convey the same in fee simple, upon 
compliance with the terms of sale, to and at the cost of the 
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purchaser or purchasers thereof, who shall not be required 

[41] to see to the application of the purchase money; and 
of the proceeds of said sale or sales; Firstly, to pay all 
proper costs, charges, and expenses including all fees and 
costs herein provided for, and all moneys advanced for 
taxes, insurance, and assessments, with interest thereon as 
provided herein, and all taxes, general and special, due 
upon said land and premises at time of sale, and to retain 
as compensation a commission of — per centum on the 
amount of the said sale or sales; Secondly, to pay whatever 
may then remain unpaid of said promissory note, whether 
the same shall be due or not, and the interest thereon to 
date of payment, it being agreed that said note shall, upon 
such sale being made before the maturity of said note, be 
and become immediately due and payable at the election 
of the holder thereof, and, Lastly, to pay the remainder 
of said proceeds, if any there be, to said party of the first 
part, or assigns, upon the delivery and surrender to the 
purchaser his, her, or their heirs or assigns, of possession 
of the premises so as aforesaid sold and conveyed, less the 
expense, if any, of obtaining possession. 

And the said party of the first part does hereby agree 

[42] at his own cost during all the time wherein any part 
of the matter hereby secured shall be unsettled or unpaid 
to keep the said improvements insured against loss by fire 
in the full sum of—dollars, in the name and to the satis¬ 
faction of the parties of the second part, or substituted 
trustee, in such fire insurance company or companies as 
the said parties of the second part may select who shall 
apply whatever may be received therefrom to the payment 
of the matter hereby secured, whether due or not, unless 
the party entitled to receive shall waive the right to have 
the same so applied, and also to pay all taxes and assess¬ 
ments, both general and special, that may be assessed 
against, or become due on said land and premises during 
the continuance of this trust, and that upon any neglect 
or default to so insure, or to pay taxes and assessments, 
any party hereby secured may have said improvements in¬ 
sured and pay said taxes and assessments, and the expense 
thereof, shall be a charge hereby secured and bear interest 
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at the rate of sis per centum per annum from the time of 
such payment. 

And it is further agreed that if the said property shall 
be advertised for sale as herein provided and not sold the 
trustee or trustees acting shall be entitled to one-half the 
[43] commission above provided, to be computed on the 
amount of the debt hereby secured. 

And the said party of the first part covenant that he 
will warrant specially the land and premises hereby con¬ 
veyed, and that he will execute such further assurances of 
said land as may be requisite or necessary. 

In Witness Whereof, the said party of the first part, has 
hereunto set his hand and seal on the day and year first 
hereinbefore written. 

Edward W. Mollohan. [seal.] 
Maggie L. Mollohan. [seal.] 

[47] Exhibits 

Quit Claim Deed 

(Recorded March 30, 1939, Liber 7331, folio 44) 

This Deed Made this Twenty-eighth day of February, A. 
D. 1939 by and between Edward W. Mollohan, in his own 
right and as Trustee under Deed in Trust dated February 
1, 1911 and recorded in Liber 3391 at folio 466, acting as 
such Trustee under power of sale vested in him by said 
Deed in Trust and Margaret L. Mollohan, his wife, of the 
District of Columbia, parties of the first part; and James 
Juliano, of the District of Columbia, party of the second 
part. 

Witnesseth, that for and in consideration of the sum of 
Ten ($10.00) Dollars, the said parties of the first part have 
granted, released, and forever quit-claimed, and do hereby 
grant, release, and forever quit-claim unto the party of 
the second part the following described land and premises, 
situate, lying, and being in the District of Columbia, and 
distinguished as follows to wit: 

Lots numbered one (1) to thirty-eight (38) in Block 
numbered fifteen (15), Lots numbered one (1) to thirty- 
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eight (38) in Block numbered Twenty (20) and Lots num¬ 
bered One (1) to Thirty-eight (38) in Block numbered 
Twenty-five (25), in subdivision of “Marshall”, as per 
plat recorded in the Office of the Surveyor for the District 
of Columbia in Liber County 6 at folio 39; said Block num- 
[48] bered Fifteen (15), Twenty (20) and Tw T enty-five (25) 
are how respectively known for purposes of assessment 
and taxation as Squares numbered Fifty-two Hundred 
and Ninety (5290), Fifty-two Hundred and Ninety-one 
(5291) and Fifty-two Hundred and Ninety-two (5292), 
together with all and singular the improvements, -ways, 
easements, rights, privileges, and appurtenances to the 
same belonging, or in anywise appertaining, and all the 
estate, right, title, interest and claim, either at law or in 
equity, or otherwise however, of the parties of the first 
part, of, in, to, or out of the said land and premises. 

To Have and to Hold, the above released land and prem¬ 
ises unto and to the use of the party of the second part, 
his heirs and assigns forever. 

Witness our hands and seals the dav and vear hereinbe- 

•> « 

fore written. 

Edward W. Mollohan, [seal.] 

In his own right and as Trustee, 
Margaret L. Mollohan. [seal] 

Signed, sealed and delivered in the presence of— 

Donald S. Caruthers. 

($1.00 Int. Rev. Stamp Affixed) 

[52] Exhibit 6 

Quit Claim Deed 

(Recorded March 30,1939, Liber 7331, folio 47) 

This Deed Made this 28th day of March, A. D. 1939 by 
and between James Juliano, unmarried, of the District of 
Columbia, party of the first part; and Home Construction 
Corporation, incorporated in the State of Maryland, party 
of the second part. 

Witnesseth, that for and in consideration of the sum of 
Ten ($10.00) Dollars, the said party of the first part has 
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granted, released, and forever quit-claimed, and does 
hereby grant, release, and forever quit-claim unto the party 
of the second part the following described land and prem¬ 
ises, situate, lying, and being in the District of Columbia, 
and distinguished as follows to wit:— 

Lots numbered one (1) to thirty-eight (38) in Block num¬ 
bered fifteen (15), Lots numbered one (1) to thirty-eight 
(38) in Block numbered Twenty (20) and Lots numbered 
One (1) to Thirty-eight (38) in Block Twenty-five (25), 
in subdivision of “Marshall,” as per plat recorded in 
the Office of the Surveyor for the District of Columbia in 
Liber County 6 at folio 39; said Block numbered Fifteen 
(15), Twenty (20) and Twenty-five (25) are now respec¬ 
tively known for purposes of assessment and taxation as 
[53] Squares numbered Fifty-two Hundred and Ninety 
(5290), Fifty-two Hundred and Ninety-one (5291) and 
Fifty-two Hundred and Nintv-two (5292), together with 
all and singular the improvements, ways, easements, rights, 
privileges, and appurtenances to the same belonging, or 
in anywise appertaining, and all the estate, right, title, 
interest and claim, either at law or in equity, or otherwise 
however, of the parties of the first part, of, in, to, or out 
of the said land and premises. 

To Have and to Hold the above released land and prem¬ 
ises unto and to the use of the party of the second part, 
his heirs and assigns forever, 

Witness my hand and seal the day and year hereinbefore 
written. 

James Juliano [seal.]. 

[57] Exhibit 7 

Corporation Deed 

(Recorded February 14, 1941, Liber 7579, folio 309) 

This Deed made this 12th day of February, in the year 
one thousand nine hundred and forty-one by and between 
Home Construction Corporation, a corporation organized 
and existing under and by virtue of the Laws of the State 
of Maryland, party of the first part; and Robert G. Mer- 
gardt, of the District of Columbia, party of the second part 
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Wltnesseth, that for and in consideration of the snm of 
Ten and no/100 Dollars, receipt whereof is hereby acknowl¬ 
edged, the said party of the first part does grant nnto the 
said party of the second part, in fee simple, the following 
described land and premises, sitnate in the District of 
Columbia, and known and distinguished as 

Lot numbered one (1) to thirty-eight (38) inclusive in 
Square numbered fifty-two hundred ninety (5290), Lots 
numbered one (1) to thirty-eight (38) inclusive in Square 
numbered fifty-two hundred ninety-one (5291) and Lots 
numbered one (1) to thirty-eight (38) inclusive in Square 
numbered fifty-two hundred ninety-two (5292) in the sub¬ 
division known as “Marshall” as per plat recorded in the 
Office of the Surveyor for the District of Columbia, in Liber 
39 folio 140, together with all and singular the ways, ease¬ 
ments, rights, privileges and appurtenances to the same 
[58] belonging or in anywise appertaining, and all the 
estate, right, title, interest, and claim, either at law or in 
equity, or otherwise however, of the said party of the first 
part, of, in, to, or out of the said land and premises. 

And the said party of the first part covenants that it will 
warrant specially the property hereby conveyed, and that 
it will execute such further assurances of said land as may 
be requisite or necessary. 

In Testimony Whereof, the said Home Construction Cor¬ 
poration hath on the 12th day of February, A. D. 1941, 
caused these presents to be signed by Victor E. Mariani its 
president, attested by Charles Rose its Secretary and its 
corporate seal to be hereunto affixed; and doth hereby ap¬ 
point Victor F. Mariani its true and lawful attorney in fact 
to acknowledge and deliver these presents as its act and 
deed. 

Home Construction 
Corporation, 

[corporate seal.] By Victor F. Mariani, 

President. 

Attest: 

Charles Rose, 

Secretary. 
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Signed, sealed and delivered in the presence of Earl P. 
Ready. 

($1.65 Int. Rev. Stamps Affixed.) 

• •••••• 


[62] Exhibit 8 

IN THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA HOLDING AN EQUITY COURT 

Filed Jan. 12, 1920. John R. Young, Clerk 

Equity No. 37474 

Colonial Bank and Trust Company (a Corporation), 

Plaintiff, 

v. 

Edward W. Mollohan, Edward W. Mollohan, Trustee; 
Maggie L. Mollohan, Gibbs L. Baker, Trustee; Hugh H. 
O’Bear, Trustee; Ralph P. Barnard, Trustee; James J. 
Fletcher, Trustee; Empire State Surety Company of 
New York, a Corporation, Defendant 

Bill of Complaint 

1. The plaintiff Colonial Bank and Trust Company is a 
body corporate duly organized and existing under and by 
virtue of the laws of the State of Virginia, and brings this 
suit in its own right as the owner and holder of certain 
promissory notes secured by certain deeds of trust herein¬ 
after set forth and described. 

i 

2. That the defendant Edward W. Mollohan is a resident 
of the State of Maryland and is sued in his own right as 
maker of said promissory notes and deeds of trust, as 
owner of the equity of redemption in the lots conveyed by 
said deeds of trust, and as Trustee under a certain deed in 
trust recorded among the land records of the District of 
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Columbia in Liber 3391 folio 466 hereinafter more par¬ 
ticularly described. 

3. That the defendant Maggie L. Mollohan is the wife of 
said Edward W. Mollohan, is a resident of the State of 
Maryland and is joined herein for the purpose of barring 
her inchoate dower in the real estate hereinafter described. 

4. The defendant Gibbs L. Baker is sued as surviving 
Trustee under a deed of trust recorded among the land 
Records of the District of Columbia in Liber 3479 folio 215, 
and the defendant Hugh H. O’Bear is sued as surviving 
Trustee under a deed of trust recorded among said land 
records in Liber 3632 folio 123. 

5. The defendant Ralph P. Barnard and James J. Flet¬ 
cher are sued as trustees under a deed of trust recorded 
among said land records in Liber 3473 folio 28 and the 
defendant Empire State Surety Company as the party 
secured thereunder. 

6. That all of the parties hereto are citizens of the United 
States; the defendants Baker, O’Bear and Barnard are 
residents of the District of Columbia, the defendant James 
J. Fletcher was formerly a resident of the District of Co¬ 
lumbia, but in the year 1911 or shortly thereafter left said 
District for parts unknown to the plaintiff, and so far as 
plaintiff knows has never returned to the District of Colum¬ 
bia; the defendant Empire State Surety Company is a 
New York Corporation and so far as plaintiff knows has 
no agent in the District of Columbia upon whom process 
may be served. 

[63] 7. That on October 16, 1911 the defendant Edward 

IV. Mollohan being then seized and possessed of a good title 
to lots 14 to 19 block 25, lots 1 to 32 Block 15 and lots 23 to 
38 in block 25 in the subdivision of Marshall as per plat 
recorded in County Book 6 at page 39 of the records of the 
office of the Surveyor of the District of Columbia executed 
a deed of trust thereon, (his wife Maggie L. Mollohan join¬ 
ing therein) whereby he conveyed said lots to the defendant 
Barnard and Fletcher as Trustees, in trust to indemnify 
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the defendant the Empire State Surety Company as surety 
on a certain undertaking entered into by Said Edward W. 
Mollohan filed and approved October 16, 1911 in Equity 
Court No. 30549 Supreme Court D. C. a certified copy of 
said deed of trust as recorded among the Land Records of 
the District of Columbia, is filed herewith marked “ Plain¬ 
tiff’s Exhibit No. 1” and is prayed to be read as part hereof. 

8. Plaintiff charges and avers that said deed of trust 
referred to in the next preceding paragraph is not now a 
lien upon the lots thereby conveyed, for the reason that the 
bond, for the performance of the conditions of which, said 
deed of trust was given was an appeal bond given in said 
Equity Cause 30549 which cause on appeal was decided in 
favor of the appellant (Mollohan v. Masters 45 App. D. C. 
414) and the liability of the surety on said bond thereby 
extinguished; but said deed of trust being unreleased of 
record, constitutes a cloud on the title to said lots. 

9. That on February 1st, 1911 said Edward W. Mollohan 
became seized and possessed of a good record title as Trus¬ 
tee under a deed in trust recorded among the Land Records 
of the District of Columbia on March 1, 1911 in Liber 3391 
folio 466 (a copy whereof is filed herewith marked “Plain¬ 
tiffs Exhibit No. 2” and prayed to be read as part thereof) 
to the following described real estate to wit, Lots 1 to 32 
in Block 15 lots 22 to 38 in block 25, lot 1 in Block X and all 
those parts of lots 2, 3 and 4 in Block 36 and those parts 
of lots 1 and 2 in Block 37 not embraced in the tract of land 
conveyed by one Miletus J. Wine to Rankin and Condice 
Trustees by deed of trust recorded among said Land 
Records in liber 2444 folio 317, all being in said subdivision 
of Marshall, in trust for the benefit of the persons who had 
contributed to the purchase money of said lots and with 
power inter alia to sell, convey in fee, by mortgage, or 
otherwise. And being so seized the defendant Edward W. 
Mollohan on February 15, 1911 made executed and de¬ 
livered his three promissory notes for $5000. each payable 
to the order of one Charles A. McEuen in two three and 
four years after date thereof with interest at 5% per annum 
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until paid and to secure the payment thereof executed upon 
said date a deed of trust convving the lots in this paragraph 
described to August Burgdorf and the defendant Hugh H. 
O’Bear as Trustees with power of sale in case of default 
in the payment of said notes. Said trust was recorded on 
May 9, 1913, in liber 3632 folio 123 of said Land Records 
and a certified copy thereof is filed herewith marked *‘ Plain¬ 
tiff’s Exhibit No. 3” and prayed to be read as part hereof. 
Said Charles A. McEuen endorsed said notes to the plain¬ 
tiff before the maturity thereof and plaintiff took the same 
in the usual course of business, for value and without 
notice; and said notes were duly presented for payment 
at maturity but were dishonored and no part of the prin¬ 
cipal qr of the interest due them has been paid, and plain¬ 
tiff is the owner and holder thereof. 

That since the execution of said trust said August Burg¬ 
dorf has died and the duties and powers of said Trust have 
now devolved upon his survivor the defendant Hugh H. 
0 ’Bear who because of the existence of the cloud on the title 
to some of the lots, to wit, Lots 1 to 32 block 15 and lots 23 
to 38 in block 25 is unable to make a good record title to the 
lots so affected, in the exercise of the power of sale con¬ 
ferred upon him by said deed of trust. 

10. That on November 20, 1911 said Edward W. Mollo- 
[64] han was seized and possessed of a good record title to 
Lots 1 to 4 block 4 lots 33 to 38 block 15, lots 29, 30 block 19, 
lots 14, 15, 29, 30 block 24 lots 1 to 13, 20, 21 block 25 lots 
1 to 38 block 20 and lots 14 to 19 block 25 all in said subdi¬ 
vision known as Marshall the said lots 14 to 19 in block 25 
being subject according to the record to the deed of trust 
to Barnard and Fletcher referred to the paragraph 7 of this 
bill, and being so seized the said Edward W. Mollohan and 
the defendant Maggie L. Mollohan his wife by their deed 
of trust dated November 20, 1911 recorded December 1, 
1911 in Liber 3479 folio 215 of said land records conveyed 
said lots and others to the defendant Gibbs L. Baker and 
one August Burgdorf since deceased, to secure the note of 
said Edward W. Mollohan bearing even date with said deed 
of trust for the sum of $6700 payable to the order of plain- 
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tiff one year after date with interest at 6% per annnm until 
paid. The said deed of trast, containing the nsual provision 
authorizing the Trustees to sell for any default in the pay¬ 
ment of said note. A certified copy of said trust is filed 
herewith marked “Plaintiff’s Exhibit No. 4” and prayed 
to be read as part hereof. 

That said note was duly presented for payment was dis¬ 
honored and no part thereof has been paid and the plaintiff 
is now the holder and owner thereof. 

That because of the existence of the cloud on the title to 
some of said lots, to wit lots 14 to 19 block 25 created by 
said deed of trust referred to in paragraph 7 hereof the 
defendant Gibbs L. Baker surviving Trustee under the 
deed of trust described and set out in this paragraph is 
unable to make a good record title to the lots so affected, 
in the exercise of the power of sale conferred upon him by 
said deed of trust. 

11. Plaintiff is advised that it is entitled to have the cloud 
on the title to his security, existing by virtue of the deed 
of trust to Barnard and Fletcher removed, and that he is 
entitled to the aid and supervision of this Honorable Court 
in foreclosing the said deeds of trust to O’Bear and Baker 
and that he is entitled to have the powers of sale in said 
deeds contained, exercised under the orders and directions 
of this court and to have the lots mentioned and described 
in the next succeeding paragraphs of this bill sold free of 
all incumbrances except taxes general and special, if any. 

12. That said deed of trust given to Burgdorf and O’Bear 
Trustees recorded among said law records on May 9, 1913 
in Liber 3632 folio 123 will be (when this court by its decree 
has declared that the lien existing by virtue of said deed of 
trust to Barnard and Fletcher recorded among said land 
records in liber 3473 folio 28 has been extinguished) the 
first lien of record on the following described property, 
to wit;—Lots 11 to 19 and 22 to 38 in block 25 all of lots 1 
to 38 in block 30 (except those portions described in and 
conveyed by deed of trust in liber 2444 folio 217) lots 1 to 
32 in Block 15 and lot 1 in Block X, save that the lots in 
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Block 30 are subject to the operation and effect of two 
deeds for tax titles recorded in liber 3321 at folio 160 and 
at folio 163 conveying said Block 30 to Messrs. Arms and 
Lamson as Trustees. 

13. That said deed of trust given to Burgdorf and Baker 
Trustees, recorded among said land records on December 1, 
1911, in liber 3479 folio 215 is the first lien of record on the 
following described property, to wit Lots 1 to 4 block 4 lots 
33 to 38 block 15 lots 29, 30 block 19 lots 1 to 38 in block 20 
(except those portions thereof described and conveyed by 
deed of trust recorded in Liber 2444 folio 217) lots 14, 15, 
29, 30 block 24 and lots 1 to 10, 20 and 21 in Block 25 of said 
subdivision known as Marshall. 

Wherefore Plaintiff Prays 

1. That process may issue and be served upon Edward W. 
Mollohan, Maggie L. Mollohan, Gibbs L. Baker, Hugh H. 
O’Bear, Ralph P. Barnard, James J. Fletcher and Empire 
State Surety Company of New York requiring them to 
appear and make answer hereto. 

[65] 2. That the real estate affected by said deed of trust 

to Barnard and Fletcher referred to in paragraph 7 hereof 
be declared free and discharged of any lien by virtue 
thereof, and that said deed of trust stand and be considered 
as if duly released of record. 

3. That the said Hugh H. O’Bear as Trustee under the 
deed of trust set out in Paragraph 9 of this bill, and Gibbs 
L. Baker as Trustee under the deed of trust set out in para¬ 
graph 10 of this bill be authorized and directed to execute 
the respective powers of sale conferred respectively upon 
them by said deeds of trust and bring the proceeds of sale 
into court with a report of their actions and doings there¬ 
under. 

4. That this cause be referred to the Auditor to state 
their account and make distribution of said proceeds of sale, 
among the persons lawfully entitled thereto, first applying 
so much thereof as may be necessary to pay and discharge 
in full the notes held by the plaintiff with interest and costs. 
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5. And for such other and further relief as the nature of 
the case may require. 

Colonial Bank and Trust Co. 
Roanoke, Virginia, 

By E. W. Tinsley, 

Treas . 

George Curtis Shinn, 

Eugene A. Jones, 

Attorneys for Plaintiff. 


State of Virginia, 

County of-, ss: 

E. W. Tinsley being first duly sworn on oath say d that 
he is duly authorized to make this affidavit for the Colonial 
Bank and Trust Company; that he has read the foregoing 
bill of complaint subscribed by him on behalf of the plain¬ 
tiff and that he verily believes the facts therein states are 
true. 

E. W. Tinsley. 

Subscribed and sworn to before me this 30th day of De¬ 
cember 1919. 

W. D. Hall, 
Notary Public. 

My commission expires October 17, 1922. 

[66] Exhibit 9 

(Equity 37,474) 

Order of January 20,1921 

Upon consideration of the Bill of Complaint herein, and 
it appearing to the satisfaction of the Court that the defend¬ 
ants Edward W. Mollohan, Edward W. Mollohan, Trustee, 
and Maggie L. Mollohan have been personally served with 
process herein, have caused their appearance to be entered, 
but have filed no answers to the Bill of Complaint; that the 




40 


defendant James J. Fletcher, Trustee, has been served with 
process, but has neither entered his appearance nor filed 
answer to said Bill of Complaint; that the defendant Jesse 
S. Phillips, Superintendent of Insurance of the State of 
New York and Liquidator of the Empire State Surety Com¬ 
pany of New York, a dissolved corporation, has been duly 
notified of the pendency of this cause, by publication, and 
by mailing a copy of the same to him, pursuant to the Code 
of Law for the District of Columbia in such case made and 
provided, it is, on motion of counsel for the plaintiff, this 
20th day of January A. D. 1921, by the Court, 

Adjudged, Ordered and Decreed That said Bill of Com¬ 
plaint be, and the same is hereby, taken pro cenfesso against 
the said defendants Edward W. Mollohan, Trustee, Maggie 
L. Mollohan, James J. Fletcher, Trustee, and Jesse S. Phil¬ 
lips, Superintendent of Insurance of the State of New York 
and Liquidator of the Empire State Surety Company of 
New York, a dissolved corporation, for w T ant of their 
[67] answers to said Bill of Complaint; and 
It is Further Adjudged, Ordered and Decreed That this 
cause be, and the same is hereby, referred to Margaret M. 
Murray, Examiner in Chancery, to take and report to the 
Court the testimony touching and concerning all the prop¬ 
erty mentioned and described in the Bill of Complaint 
herein, and all issues made by the pleadings in this cause. 

Wendell P. Stafford, 

Justice. 


[68] Exhibit 10 

(Equity 37,474) 

Order of April 6, 1922 

This cause coming on to be heard upon the bill, answers 
and testimony, and having been considered by the Court, it 
is this 6th day of April, A. D. 1922, adjudged, ordered and 
decreed: 

First. That the decree pro confesso heretofore had 
against the defendants Edward W. Mollohan, Edward W. 
Mollohan, Trustee, Maggie L. Mollohan, James J. Fletcher, 


41 


Trustee and Jesse S. Phillips, liquidator of Empire State 
Surety Company of New York, under proceedings in the 
State of New York, be and the same is hereby made final 
and absolute. 

Second. That the purposes for which the Deed of Trust 
from Edward W. Mollohan to Ralph P. Barnard and James 
J. Fletcher, dated October 16, 1911, and recorded October 
18, 1911 in Liber No. 3473 folio 28 of the Land Records of 
the District of Columbia, was given, which was to secure 
the Empire State Surety Company, a New York corpora¬ 
tion, against any loss or damage it might sustain by rea¬ 
son of its having become surety on an undertaking ap¬ 
proved and filed in Equity Cause No. 30,549 (Mollohan vs. 
Masters and others) in the Supreme Court of the District 
of Columbia, have ceased and determined; and the said 
Trustees Ralph P. Barnard and Janies J. Fletcher are 
hereby directed to execute and acknowledge a release of the 
said Deed of Trust, and upon their failure to do so, this 
decree shall stand and operate as such release: 

Third. That plaintiff, as the holder of the notes secured 
by the two Deeds of Trust, one from Edward W. Mollohan 
and his wife to Gibbs L. Baker and August Burgdorf, dated 
November 20,1911 and recorded in Liber No. 3479 folio 215 
[69] of the said Land Records, and the other from said 
Mollohan Trustee to August Burgdorf and Hugh H. Obear, 
dated February 15,1911 and recorded in Liber No. 3632 folio 
123 of said Land Records, there having been default in the 
payment of said notes, is entitled to enforce a sale under 
said two Trusts, free and clear of said first mentioned Deed 
of Trust recorded in Liber No. 3475 folio 28, and of any 
claim or interest of the other parties to this cause; And 
it is therefore adjudged and decreed that Hugh H. O'Bear, 
as the surviving trustee under the said deed of trust recorded 
in Liber No. 3632 folio 123, and said Gibbs L. Baker, as the 
surviving trustee under the said Deed of Trust recorded 
in Liber No. 3479 folio 215, be, and they are hereby au¬ 
thorized and directed to proceed to advertise and sell and 
convey the real estate respectively conveyed to them by said 
Deeds of Trust, under the terms and conditions therein set 
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forth; and when said sales are made said surviving trustees 
shall bring the proceeds thereof into this Court, together 
with their reports of said sales and the terms thereof, which 
reports shall be referred to the Auditor of the Court for 
his statement of their accounts and the proper distribution 
of the proceeds of such sales, which proceeds of sales, how¬ 
ever, after payment of costs and expenses of sale, and costs 
of this suit, shall be first applied to the payment of said 
notes so held by the Complainant. 

Said sales by the said surviving trustees, and the con¬ 
veyances by them to the purchasers at such sales, shall be 
made under the terms, provisions and requirements of said 
respective deeds of trust, but shall be and are hereby de¬ 
clared to be free and clear from said deed of trust recorded 
in Liber 3475, folio 2S of said Land Records, and free from 
any and all claims of the parties to this cause. 

A. A. Hoehung, 

Justice . 


[70] Exhibit 11 

(Equity 37,474) 

Motion for Leave to File Amended and Supplemental 

Complaint 

(Filed February 8,1941 ) 

Comes now the Colonial-American National Bank of Roa¬ 
noke, successor to Colonial Bank and Trust Company, 
Roanoke, Virginia (the plaintiff in this cause), and moves 
the Court for leave to file the accompanying Amended and 
Supplemental Complaint, on the following grounds: 

It is necessary that the matters set up in the accompany¬ 
ing Amended and Supplemental Complaint be adjudicated 
in order that the decree entered in this cause by this Court 
on April 6,1922, be properly and effectively executed. 

Ashby Wil.i-ia.ms, 

Attorney for Colonial-American 

National Bank of Roanoke. 
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[71] Exhibit 12 

(Equity 37,474) 

Order of March 18, 1941 

On motion of the Colonial-American National Bank of 
Roanoke, successor to Colonial Bank and Trust Company, 
Roanoke, Virginia and receipt of notice of said motion, 
together with points and authorities in support thereof, 
and a copy of the proposed Amended and Supplemental 
Complaint, having been acknowledged by Hugh H. Obear, 
Trustee, by Hugh H. Obear in person, on February 7,1941, 
and by Edison W. Mollohan, Jr., Attorney for Edward W. 
Mollohan, Edward \Y. Mollohan, Trustee, and Maggie L. 
Mollohan, on March 5,1941, and none of said parties having 
filed objection thereto, it is, this 18th day of March, 1941, 
by the Court, 

Ordered that leave be, and the same hereby is, granted to 
said Colonial-American National Bank of Roanoke, suc¬ 
cessor to Colonial Bank and Trust Company, Roanoke, 
Virginia, to file an Amended and Supplemental Complaint 
in this cause, which is accordingly done, and this cause is 
continued against the said Hugh H. Obear, Trustee, Edward 
W. Mollohan, Edward W. Mollohan, Trustee, and Maggie 
L. Mollohan, original parties to this cause, and against such 
of the new parties defendant mentioned in said Amended 
and Supplemental Complaint as may be served in the man¬ 
ner permitted or directed by law. 

T. Alan Goldborough, 

Justice . 


[72] Exhibit 13 

(Equity 37,474) 

Amended and Supplemental Complaint 

(Filed March 18, 1941) 

Complainant respectfully represents : 

1. On January 12, 1920, the Colonial Bank and Trust 
Company of Roanoke, Virginia, filed its bill in this 
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causp against Edward W. Mollohan, Edward W. Mol- 
lohan, Trustee, Maggie L. Mollohan, Gibbs L. Baker, 
Trustee, Hugh H. Obear, Trustee, John F. Barnard, Trus¬ 
tee, James J. Fletcher, Trustee, and the Empire State 
Surety Company, of New York, alleging that the said Co¬ 
lonial Bank and Trust Company was the beneficiary under 
a certain deed of trust executed by Edward W. Mollohan 
and his wife, Maggie L. Mollohan, to Gibbs L. Baker and 
August Burgdorf, Trustees, on November 20, 1911, and 
recorded December 1,1911, in liber 3479, at folio 215, among 
the land records of the District of Columbia, conveying 76 
lots in a subdivision known as “Marshall”, to secure and 
enforce the repayments of certain money in said bill and 
deed of trust mentioned. 

And the said bill also alleged that the said Colonial Bank 
and Trust Company was the beneficiary under another cer¬ 
tain deed of trust executed by Edward W. Mollohan, Trus¬ 
tee, to Augustus Burgdorf and Hugh H. Obear, Trustees, on 
February 15, 1911, and recorded May 9, 1913, in liber 3632, 
at folio 123, among the land records of the District of Co¬ 
lumbia, conveying 1000 lots in said “Marshall” subdivision, 
to secure and enforce the repayment of certain other money 
in said bill and deed of trust mentioned; 

And said bill further alleged that the monev secured bv 
said two deeds of trust was past due and unpaid, but that 
the trustees could not enforce payment of the same under 
[75] the terms and conditions of said deeds of trust because 
of a cloud on the title of some of said property by reason 
of a certain other deed of trust executed by Edward W. Mol¬ 
lohan, Trustee, to Ralph P. Barnard and James J. Fletcher, 
Trustee, on October 16,1911, and recorded October 18,1911, 
in liber 3473, at folio 28, among the land records of the Dis¬ 
trict of Columbia conveying certain lots in said ‘ ‘Marshall” 
subdivision, to indemnify the Empire State Surety Com¬ 
pany of New York against liability upon an appeal bond 
therein mentioned, it being alleged in said bill that the lien 
of the said deed of trust had been satisfied, but that the same 
had not been released of record. 

And said bill further alleged that the plaintiff was advised 

that it was entitled to have the cloud created bv the deed 

•> 

of trust to Barnard and Fletcher, as aforesaid, removed, 
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and entitled to the aid and supervision of the Court in fore¬ 
closing the two deeds of trust, the one to Baker and Burg- 
dorf and the other to Burgdorf and Obear, as aforesaid, 
and entitled to have the powers of sale in said deeds of trust 
exercised under the orders and directions of the court, 

2. And said bill prayed: 

(1) That process issue against the defendants; 

(2) That the real estate conveyed in the deed of trust to 
Barnard and Fletcher, Trustees, as aforesaid, be declared 
to be free and discharged of any lien by virtue of said deed 
of trust, and that said deed of trust be considered as if duly 
released of record; 

(3) That the defendant, Gibbs L. Baker, being the sur¬ 
viving trustee under the deed of trust to him and August 
Burgdorf, Trustees, and Hugh H. Obear, the surviving trus¬ 
tee under the deed of trust to Augustus Burgdorf and him¬ 
self, be authorized and directed to execute the powers of sale 
conferred upon them by their respective deeds of trust, and 
to bring the proceeds of sale into court with a report of their 
actions in the premises; 

(4) That the cause be referred to the Auditor of the 
Court to settle the accounts of said trustees, and to dis- 
[74] tribute the proceeds of sale among those lawfully en¬ 
titled thereto, and apply as much thereof as might be nec¬ 
essary to pay and discharge in full the notes held by the 
plaintiff, with interest and costs; and 

(5) For general relief. 

3. Upon said bill being filed, process was issued and 
served on all defendants, proof was taken upon the allega¬ 
tions of the bill including testimony and certified copies of 
the three deeds of trust herein referred to, and thereafter, 
on April 6,1922, it was ordered by the court; first, that the 
decree pro confesso theretofore had against all the defend¬ 
ants be made final and absolute; second , that the purpose 
for which the deed of trust was given to Barnard and 
Fletcher, Trustees, had ceased and determined, and said 
Barnard and Fletcher, Trustees, were directed to execute 

4 p 
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and acknowledge a release of said deed of trust, or, upon 
their failure to do so, the said decree should operate as such 
release; third, that the plaintiff, the Colonial Bank and 
Trust Company, as the holder of the notes secured by the 
two deeds of trust, the one from Mollohan, Trustee, to 
Baker and Burgdorf, and the other from Mollohan, and 
wife to Burgdorf and Obear, there having been default in 
the payment of said notes secured thereby, was entitled to 
enforce a sale under said two trusts, free and clear of the 
deed of trust to Barnard and Fletcher, as aforesaid, and 
free and clear of any claim or interest of the other parties 
to said cause; and it was Ordered that Gibbs L. Baker, as 
surviving trustee, under the deed of trust to Baker and 
Burgdorf, and Hugh H. Obear, surviving trustee under the 
deed of trust to Burgdorf and Obear, proceed to advertise 
and sell the real estate conveyed to them by said respective 
deeds of trust, under the terms and conditions set forth 
therein, and that when sales were made the surviving trus¬ 
tees should bring the proceeds into court, together with 
their report of said sales, which should be referred to the 
Auditor of the Court for an accounting, and for the proper 
distribution of the proceeds of such sales, which proceeds 
after payment of costs and expenses of sale and costs of 
f7p] suit, should be first applied to the payment of said 
notes held by the plaintiff, the Colonial Bank and Trust 
Company, it being provided in said decree that all sales 
and conveyances by Baker and Obear, Trustees, respec¬ 
tively, should be made under the terms, provisions, and re¬ 
quirements of said respective deeds of trust, but should be 
free and clear from the deed of Trust to Barnard and 
Fletcher, Trustees, as aforesaid, and from any and all 
claims of the persons who were then parties to this cause. 

1 4. Complainant alleges that Gibbs L. Baker, who at the 
time of the entry of the above order of April 6,1922, was the 
sole surviving trustee under the deed of trust to Burgdorf 
and himself, as aforesaid, has, since the entry of said order, 
died. 

5. Complainant is informed and believes, and therefore 
alleges that neither Gibbs L. Baker, as surviving trustee 
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under the deed of trust to himself and Burgdorf, nor Hugh 
H. Obear, surviving trustee under a deed of trust to Burg¬ 
dorf and himself, has executed the said order of April 6, 
1922, or made any sale under their respective deeds of 
trust. 

6. Complainant is advised and believes and therefore al¬ 
leges, that Gibbs L. Baker, the surviving trustee under the 
deed of trust to Burgdorf and himself, was unable to prop¬ 
erly execute the trust as directed by the order of April 6, 
1922, because of certain clouds on the title to the property, 
or certain portions thereof, embraced within said deed of 
trust, and other impediments to a proper sale of said prop¬ 
erty, which should be removed by the court before said 
Order is executed, which clouds of title and impediments to 
sale are as set out in the following sub-paragraphs (a), (b), 
(c) and (d) hereof: 

(a) Edward W. Mollohan acquired the property men¬ 
tioned in the deed of trust to Baker and Burgdorf, Trustees 
by a deed which contained a correct description of the prop¬ 
erty by a reference to the lots and blocks of the subdivision 
of “Marshall” as shown by the plat thereof recorded in 
County Book 6, at folio 39, in the office of the Surveyor of 
the District of Columbia; but the said Edward W. Mollohan 
and wife, in describing the said property in the deed of trust 
to Baker and Burgdorf, trustees, while giving correctly the 
[76] lot numbers, failed to give the block numbers, substi¬ 
tuting for the block numbers, the square numbers used by 
the District of Columbia for purposes of assessment and 
taxation; and complainant alleges that the square numbers 
5290,5291, 5292, 5303, 5304, and 5331, mentioned in the deed 
of trust to Baker and Burgdorf, as aforesaid, correspond, 
and were intended by the parties to said deed to correspond, 
with block numbers 15, 20, 25, 24,19 and 4, respectively, as 
those blocks are designated on the map of the “Marshall” 
subdivision, as the same is recorded in County Book 6, at 
folio 39, in the office of the Surveyor of the District of Co¬ 
lumbia; and this defect and uncertainty in the description 
of the property should be removed prior to a sale of the 
same pursuant to the order of this Court of April 6,1922. 
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(b) Complainant alleges that the trustees under the deed 
of trust from Mollohan and wife to Baker and Burgdorf did 
not acquire good title to certain property conveyed thereby, 
namely, lot 15, block 19, in the “Marshall’ subdivision, for 
the reason that Mollohan did not acquire good title to the 
said lot and could not therefore, convey the same; and this 
fact should be adjudicated in order to remove any uncer¬ 
tainty as to the lots which may be sold under this deed of 
trust pursuant to the order of this court of April 6, 1922. 

(c) Complainant alleges that the trustees under the 
aforesaid deed of trust from Mollohan and wife to Baker and 
Burgdorf did not acquire good title to certain other prop¬ 
erty conveyed thereby, namely lots 11 to 19, both inclusive, 
in block 25, in the “Marshall” subdivision for the reason 
that Mollohan owned said lots, not as an individual but as 
a trustee for himself and other parties, and he had no right, 
as an individual to convey the same: and this fact should 
be so adjusted in order to remove any uncertainty as to the 
lots which may be sold under said deed of trust pursuant to 
the order of this Court of April 6,1922. 

(cl) The aforesaid deed of trust to Baker and Burgdorf, 
Trustees conveyed, amongst other lots, lots 1 to 38, both 
inclusive, in block 20, of the “Marshall” subdivision, that is 
to say, all of block 20 in said subdivision. There is a cloud 
on the title of lots 37 and 38 in said block by reason of the 
three following deeds of trust executed and recorded prior 
[77] in time to the deed of trust to Baker and Burgdorf, 
Trustees, namely: 

(1) A deed dated October 22,1898, recorded December 8, 
1899, in liber 2444, folio 317, by Miletus J. Wine and wife, 
the then owners conveying to Willis C. Rankin and William 
Condick, Trustees, a tract of 76.19 acres of land, which em¬ 
braced, it is alleged, a portion of lots 37 and 38, in block 20, 
of the land described in the deed of trust to Baker and 
Burgdorf, Trustees, to secure Michael M. Rankin five notes 
of $1000 each, payable in 1, 2, 3, 4, and 5 years after date, 
with interest at the rate of 6 per centum per annum, pay¬ 
able semi-annually; which sum of money, complainant al¬ 
leges, has been paid off and discharged, but the lien of said 
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deed of trust has not been released of record in respect to 
that portion of lots 37 and 38, in block 20, of the “Marshall” 
subdivision which it embraced, and therefore remains a 
cloud upon the title of said property which should be re¬ 
moved prior to a sale of the same pursuant to the order of 
this Court, April 6,1922. 

Complainant alleges that both Willis C. Rankin and Wil¬ 
liam Condick died before the execution of this trust, and 
Benjamin F. Leighton and Richard A. Ford were, by this 
Court substituted as trustees under the aforesaid deed of 
trust. Complainant further alleges that Benjamin F. Leigh¬ 
ton is dead, but that Richard A. Ford survives, and is a 
resident of the District of Columbia. And Complainant says 
that it has caused an investigation to be made and as a re¬ 
sult thereof believes, and therefore alleges, that Michael 
M. Rankin was at the time of the aforesaid deed of trust, a 
non-resident of the District of Columbia, and that he never 
became a resident of the District of Columbia thereafter, 
and complainant is not informed as to whether the said 
Michael M. Rankin is dead or alive, and that his heirs, de¬ 
visees, personal representatives and assigns, if any, are all 
unknown to the complainant. 

[78] (2) A Deed dated March 7,1910, recorded March 11, 

1910, in liber 3319, folio 12, by John P. F. White and wife, 
being the then owners of the same, conveying the said 
76.19 acres of land to John Taylor Arms and Harry Lam- 
son, Trustees, to secure Lee Brown the payment of three 
notes of $4000 each, payable 2, 3, and 4 years after date, 
with interest at 6 per centum per annum, payable semi¬ 
annually; which sum of money, complainant is informed 
and therefore alleges, has been paid off and discharged, but 
the lien of said deed of trust has not been released of record 
in respect to that portion of lots 37 and 38, in block 20, of 
the “Marshall” subdivision which it embraced, and re¬ 
mains a cloud upon the title of said property which should 
be removed prior to a sale of the same pursuant to the 
order of this court of April 6, 1922. 

Complainant alleges that John Taylor Arms is dead, but 
that Harry Lamson survives and is a resident of the Dis¬ 
trict of Columbia; and complainant alleges that Lee Brown 
died September 16, 1936, intestate, and that Charlotte G. 
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Brown was appointed, qualified, and is now acting as his 
administratrix, and that she is a resident of the District of 
Columbia. Complainant has been unable to ascertain 
whether Lee Brown assigned the notes mentioned in the 
foregoing paragraph, and if so, who such assigns are. 

(3) A deed dated February 1, 1911, recorded February 
18,19ll, in liber 3388, folio 221, by Ernest W. Bradford, the 
then owner, conveying the aforesaid 76.19 acres of land to 
Michhel J. Keane and Charles A. McEuen, Trustees, to se¬ 
cure ,JTohn P. F. White one note for $1000, and two notes for 
$500 each, payable three months after date, two notes for 
$1000, payable seven months after date, and one note for 
$709, payable nine months after date, with interest at 6 per 
centum per annum until paid; all of which notes are held 
and owned by the Complainant, and are unpaid, and the 
said deed of trust remains a lien on portions of lots 37 and 
3S, in block 20, of the “Marshall” subdivision; but com¬ 
plainant is willing that said portions of lots 37 and 38, 
block 20, “Marshall” subdivision, may be released from 
the lien of the said deed of trust in favor of the lien created 
[79] by the deed of trust from Mollohan and wife to Baker 
and Burgdorf, as herein set out, or subordinated to the lat¬ 
ter deed of trust. 

Complainant alleges that Charles A. McEuen died on the 
14th day of April, 1931, and that Michael J. Keane died, 
intestate on the sixth day of April, 1934, leaving as his sole 
heir at law, Helen M. Keane, who is a resident of the Dis¬ 
trict of Columbia; and complainant alleges that John P. F. 
White died on the day of , 1935, and was at the 
time of his death a non-resident of the District of Colum¬ 
bia, and that his heirs, devisees, and personal representa¬ 
tives if any, are all unknown to the complainant. 

7. Complainant is advised, and therefore alleges, that of 
the 76 lots conveyed by Mollohan and wife in She deed of 
trust to Baker and Burgdorf dated November 20, 1911, as 
aforesaid, the following 66 of said lots are subject to said 
deed of trust as a first lien thereon, subject to taxes, and 
when the clouds herein mentioned are removed, are lots 
which a substituted trustee (both of the original trustees 
being dead) may lawfully sell and convey with good title to 
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the purchasers, under the said deed of trust pursuant to the 
order of this court of April 6, 1922. 


Lots Block 

1, 2, 3, 4,. 4 

33, 34, 35, 36, 37, 38 . 15 

29 and 30 . 19 

1, 2, 3, 4, 5, 6, 7, 8, 9,10, 11, 12,13, 14, 15, 16, 

17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 

29, 30, 31, 32, 33, 34, 35, 36, 37, 38. 20 

14, 15, 29, 30. 24 

1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 20, 21. 25 


8. Complainant is advised and believes, and therefore al¬ 
leges that Hugh H. Obear, the surviving trustee under the 
deed of trust to Burgdorf and himself, as aforesaid, has 
been unable to properly and effectively execute the trust as 
directed by the order of this Court of April 6,1922, because 
of uncertainty as to the lots which may be lawfully sold 
under said deed of trust, and because of uncertainty as to 
the priority of liens upon certain lots therein mentioned 
[80] which constitutes a cloud on the title of some of said 
property, and complainant is advised that it is entitled to 
invoke the aid of this court in determining judicially what 
lots the trustees may sell and convey with good title to the 
purchasers under the terms of said deed of trust, and in 
removing all clouds on the title and obstacles to a proper 
sale of said property, which obstacles and clouds are as set 
out in the following sub-paragraphs (a) and (b) hereof: 

(a) That a certain number of the lots conveyed in the 
aforesaid deed of trust to Burgdorf and Obear, Trustees, 
are not subject to the lien of said deed of trust, for the rea¬ 
son that they were sold under a prior deed of trust, namely, 
a deed of trust given by Miletus J. Wine and wife former 
owners of the property, dated October 22,1898 and recorded 
in liber 2444, folio 317, among the land records of the Dis¬ 
trict of Columbia; that certain other of said lots are not sub¬ 
ject to the aforesaid deed of trust to Burgdorf and Obear, 
for the reason that they were sold by Edward W. Mollohan, 
Trustee, to Joseph A. McEuen, by a deed dated June 20, 
1912, and recorded June 28, 1912, in liber 3540, folio 142, 
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that is to say, at a time prior to the time at which the deed 
of trust to Burgdorf and Obear was recorded; and that cer¬ 
tain other of said lots are not now subject to the aforesaid 
deed of trust to Burgdorf and Obear, for the reason that 
they yrere foreclosed and sold to Carl A. Moffett by deed 
dated May 24,1917, and recorded in liber 3980, folio 324, by 
Wilton J. Lambert and W. Gwynn Gardiner, Trustees, un¬ 
der a decree of this Court in Equity Cause Number 30,549, 
which accomplished the foreclosure of four separate deeds 
of trust upon certain of said lots executed and recorded 
prior in time to the aforesaid deed of trust to Burgdorf and 
Obear, namely: three deeds of trust dated May 10, 1909, 
recorded respectively, in liber 3232, folio 147, liber 3231, 
folio 151, liber 3213, folio 492; and another deed of trust 
dated August 5,1909, recorded in liber 3257, folio 123; as a 
result whereof, complainant alleges, for the purpose of 
judicial determination, that the aforesaid deed of trust to 
Burgdorf and Obear now constitutes a first lien, subject to 
taxes, upon the following 59 of the 1000 lots conveyed 
therein, namely: 


[81] Lots Block 

I, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11,12, 13,14,15, 16, 

17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 

29, 30, 31, 32 . 15 

II, 12, 13, 14, 15, 16, 17, IS, 19, 22, 23, 24, 25, 

26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38 25 

One lot. X 


(b) That the aforesaid deed of trust from Mollohan and 
wife to Baker and Burgdorf, which included lots 11 to 19, 
both inclusive, in block 25, of the “Marshall” subdivision, 
was recorded prior in time to the deed of trust from Mol- 
loh^n. Trustee, to Burgdorf and Obear, which also con¬ 
veyed lots 11 to 19, block 25, of the said “Marshall” sub¬ 
division ; but said lots 11 to 19, in Block 25 did not belong to 
Mollohan as an individual, but to Mollohan, Trustee, and 
hence the said deed of trust to Baker and Burgdorf, so far 
as is purported to convey title to these lots, is a cloud on 
the title of the Trustees under the deed of trust to Burgdorf 
and Obear, which cloud, complainant alleges, should be re- 
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moved, if the surviving trustee under the latter deed of 
trust is to give good title under a sale pursuant to the order 
of this court of April 6, 1922. 

9. Complainant alleges that Edward W. Mollohan as an 
individual and Edward W. Mollohan, Trustee, has disposed 
of the equity of redemption in the 66 lots mentioned in para¬ 
graph 7 hereof and the 59 lots mentioned in paragraph (8) 
(a) hereof, as follows: 

By deed dated February 28, 1939, recorded March 30, 
1939, in liber 7331, at folio 44, Edward W. Mollohan, in his 
own right and as Trustee (under a deed in trust of Febru¬ 
ary 1, 1911, recorded in liber 3391, at folio 466), and his 
wife, conveyed to James Juliano the equity of redemption 
in the following property. 

Lots 1 to 38, both inclusive in block 15 

Lots 1 to 38, both inclusive in Block 20 

Lots 1 to 38, both inclusive in Block 25; 

being all of Blocks 15, 20 and 25, in the “Marshall” sub¬ 
division. By a deed dated March 28, 1939, recorded March 
30, 1939, in liber 7331, at folio 47, James Juliano (said to 
be unmarried) conveyed the same property to Home Con¬ 
struction Corporation, a Maryland corporation which is the 
[82] present owner of the equity of redemption in said 
property. 

By deed dated June 26, 1939, recorded June 28, 1939, in 
liber 7632, folio 474, Edward W. Mollohan, in his own right 
and as trustee and his wife, conveyed to Francis W. Hill, 
Jr., and Wilbur L. Gray, the following property in the 
“Marshall” subdivision: 

Lots 1 to 4, both inclusive in Block 4 

Lots 29 and 30 in block 19 

Lots 14,15, 29 and 30 in Block 24 

All of (one lot) Block X; 

the said Hill and Gray being the present owners of the 
equity of redemption in said property. 

10. Complainant alleges, that, subsequent to the filing of 
the original bill in this cause, the plaintiff, that is to say, 
the Colonial Bank and Trust Company, changed its name 
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to Colonial National Bank, which bank thereafter merged 
with the American National Bank of Roanoke, Virginia, and 
became, and now is, the Colonial-American National Bank 
of Roanoke, a corporation, and as such became, and is, the 
successor in title of all the property, rights and remedies, 
of the Colonial Bank and Trust Company, the Plaintiff 
named in the original bill, and particularly the successor in 
title and ownership of all the promis-orv notes, money and 
other rights mentioned, described and alledged in said orig¬ 
inal bill of complaint, and all of the rights and remedies 
alleged or obtained therein, or set out in this Amended and 
Supplemental Bill of Complaint. 

Wherefore Complainant Prays: 

1. That this action may be continued against the original 
parties. 

2. That the complainant be permitted to file this Amended 
and Supplemental Complaint. 

3. That process issue against Richard A. Ford, Substi¬ 
tuted Trustee, the unknown heirs, devisees, personal rep- 
[83] resentatives and assigns of Michael M. Rankin; Harry 
Lamson, Trustee, Charlotte G. Brown, Administratrix of 
Lee Brown, deceased; the unknown assigns of Lee Brown, 
deceased; Helen M. Keane, sole heir-at-law of Michael J. 
Keane, deceased: the unknow- heirs, devisees, and personal 
representatives of John P. F. White, deceased; James Jul- 
iano; Home Construction Corporation, a corporation; 
Francis W. Hill, Jr.; Wilbur L. Gray; and such other par¬ 
ties as may be found to be necessary; requiring them to 
make answer hereto; 

i 

4. That a trustee be appointed to execute, under the di¬ 
rection of this court, the trust contained in the deed of trust 
from Edward W. Mollohan and wife to Gibbs L. Baker and 
August Burgdorf, Trustees, dated November 20, 1911, re¬ 
corded December 1,1911, in liber 3479, folio 215; 

5. That the Court determine that it was the intention of 
the parties to the deed of trust from Edward W. Mollohan 
and wife to Baker and Burgdorf, Trustees, as aforesaid, to 
convey the lots set out in paragraph 7 of this Amended and 
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Supplemental Complaint as being in the blocks therein men¬ 
tioned as the same are shown on the plat of the “Marshall” 
subdivision as recorded on County Book 6 at page 39, in the 
office of the Surveyor for the District of Columbia. 

6. That it be determined by the court that the several 
sums of money secured by the two deeds of trust covering 
76.19 acres of land as set out in paragraph 6 (d) (1) and 
(2) of this Amended and Supplemental Complaint, have 
been fully paid off and discharged, and that the said deeds 
of trust and the deed of trust set out in paragraphs 6 (d) (3) 
hereof be removed as liens upon any part of lots 37 and 38, 
in block 20, of the “Marshall” subdivision; but that if the 
Court cannot otherwise remove said clouds on the title to 
said property, the same be sold and the proceeds therefrom 
distributed as the Court shall direct, and that such trustees, 
or substituted trustees may be appointed as may be neces¬ 
sary to that end. 

7. That it be determined by the Court that the deed of 
trust from Edward W. Mollohan, Trustee, to Burgdorf and 
Obear, Trustees, constitutes a lien upon lots 11 to 19, both 
inclusive in block 25, of the “Marshall” subdivision, super- 
[84] ior to any lien created by the deed of trust from Ed¬ 
ward W. Mollohan and wife to Burgdorf and Baker, Trus¬ 
tees, as set out in this Amended and Supplemental Com¬ 
plaint, and remove the same as a cloud upon the title of 
Hugh H. Obear, surviving trustee, in respect to said lots. 

S. That it be determined by the court that the substituted 
trustee who is prayed to be appointed under the deed of 
trust from Mollohan and wife to Baker and Burgdorf has a 
right to sell the lots set out in paragraph 7 of this Amended 
and Supplemental Complaint, free and clear from the 
claims of any other party of this cause. 

9. That it be determined by the court that the surviving 
trustee under the deed of trust from Mollohan, Trustee, to 
Burgdorf and Obear, has a right to sell the lots set out in 
paragraph 8 (a) of this Amended and Supplemental Com¬ 
plaint, free and clear from the claims of any other party to 
this cause. 
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10. That all proper references be made; and 

11. For such further and general relief as may seem 
proper in the premises. 

Colonial-American National Bank of Roanoke, 
Successor to Colonial Bank and Trust Company, 
Roanoke, Virginia, 

By George N. Dickinson, 

President. 


State of Virginia, 

City of Roanoke, to wit: 


I, J. S. Moomaw, a Notary Public in and for the City of 
Roanoke, State of Virginia, hereby certify that George N. 
Dickinson, whose name is signed to the foregoing Amended 
and Supplemental Complaint, personally appeared before 
me in my city and State aforesaid and made oath that he is 
the president of the Colonial-American National Bank of 
Roahoke, successor to Colonial Bank and Trust Company, 
[85] Roanoke, Virginia, that he signed the said Amended 
and Supplemental Complaint as such officer under proper 
authority; that he has read the said Amended and Supple¬ 
mental Complaint and knows the contents thereof; and that 
the matters and things therein stated to be true are true he 
verily believes, and the matters therein stated upon infor¬ 
mation and belief to be true are true to the best of his 
knowledge and belief. 

Given under my hand this fourth day of February, 1941. 

My commission expires on the twenty-third day of Janu¬ 
ary’, 1944. 

J. S. Moomaw, 
Notary Public. 


Ashby Williams, 

Attorney for Complainant. 


x 
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[86] Exhibit 14 

(Equity 37,474) 

Answer and Motion to Dismiss as to Defendant Home 

Construction Corp. 

(Filed April 15, 1941) 

The answer and motion to dismiss of defendant Home 
Construction Corporation shows that it is a corporation or¬ 
ganized and existing under and by virtue of the Laws of the 
State of Maryland. This defendant formerly purchased, for 
value, from Edward W. Mollohan lots numbered one (1) to 
thirty-eight (38) in Square numbered fifty-two hundred 
ninety (5290), lots numbered one (1) to thirty-eight (38) 
in Square numbered fifty-two hundred ninety-one (5291) 
and lots numbered one (1) to thirty-eight (38) in Square 
fifty-two hundred ninety-two (5292) having acquired the 
same through its ofiicer James Juliano as recited in the 
amended complaint. That from that time to wit March 28th, 
1939 to the date it sold the same, and by a fee simple deed 
to Robert P. Mergardt it claimed said premises as its own, 
in fee simple, free of and adverse to any claim of the plain¬ 
tiff, or any other lien holder. That before the filing of the 
amended complaint herein this defendant, as aforesaid, 
conveyed by fee simple deed its title to Robert P. Mergardt, 
who is at present the record title holder to the aforesaid 
property. That by reason thereof this defendant has no 
further interest or claim in said property, nor in this action 
has it any further or other interest. 

Wherefore, this defendant prays that this cause be dis¬ 
missed against it. 

Herman Miluer, 

Attorney for Defendant Home 

Construction Corporation . 


[87] Exhibit 15 

(Equity 37,474) 

Motion to Amend and to Make New Parties 

Comes now the Colonial-American National Bank of Roa¬ 
noke, Roanoke, Virginia, and moves the Court for leave to 
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file the accompanying amendment to the Amended and Sup¬ 
plemental Complaint filed herein on March 18, 1941, for 
reasons set forth in the Memorandum attached hereto. 

Ashby Williams, 

Attorney for Colonial-American 

National Bank of Roanoke. 

Let this be filed. Morris, J. Aug. 6,1941. 


[88] Exhibit 16 

(Equity 37,474) 

Amendment to Amended and Supplemental Complaint 

(Filed August 6,1941) 

Paragraph 9 of the Amended and Supplemental Com¬ 
plaint filed herein on March 18,1941, is amended by includ¬ 
ing the following additional allegation in respect to blocks 
15,'20 and 25, of the “Marshall” subdivision: 

“By deed dated February 12, 1941, recorded February 
14,1941, among the land records of the District of Columbia, 
the Home Construction Corporation, a Maryland Corpora¬ 
tion, conveyed the said property to Robert G. Mergardt, and 
on February 24, 1941, there was recorded among the land 
records of the District of Columbia a contract of sale of 
said property by the Home Construction Corporation to 
William Scott.” 

And paragraph 3 of the prayers of the said Amended 
and Supplemental Complaint is amended to include a prayer 
that Robert G. Mergardt and William Scott be made parties 
defendant to this cause and required to answer the amended 
and Supplemental Complaint as hereby amended. 

Colonial-American National 
Bank op Roanoke, Virginia, 
By Ashby Williams, 

Attorney. 
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[89] Exhibit 17 

(Equity 37,474) 

Answer and Motion to Dismiss of Defendant Robert 6. 

Mergardt 

(Filed October 20,1941) 

The answer of the defendant, Robert G. Mergardt, and 
his motion to dismiss the amended complaint filed herein 
of Colonial-American National Bank of Roanoke, respect¬ 
fully shows as follows: 

1. This defendant admits the averments of paragraph 
numbered one of the amended complaint, but he denies the 
conclusions of the said bill filed January 12th, 1920, and 
further denies that the prayers thereof were in full force 
and effect on the date of the filing of the said amended com¬ 
plaint by the Colonial-American National Bank of Roanoke, 
and that the Court had jurisdiction in allowing the filing 
thereof. 

2. The defendant admits the averments of paragraph two. 

3. This defendant admits the averments of pragraph num¬ 
bered three. 

4. He admits paragraph four. 

5. He admits that no sales were made by the trustees 
named in paragraph five or that any sales were made under 
the decree of the Court of April 22nd, 1922, and in that the 
trustees never qualified, no t attempted to undertake the 
duties and trusts thereof, said trust is now expired, and ter¬ 
minated and has lapsed and is of no effect. 

6. This defendant denies paragraph six and the legal con¬ 
clusions thereof, but to the contrary says that there was 
not-ing contained in the trusts intrusted to him to prevent 
exercise thereof, and any clouds on the title could then, as 
is now attempted, be cleared by Court decree, but to the 
contrary this defendant says, upon information and belief, 
that the said surviving trustee, Gibbs L. Baker never at¬ 
tempted to undertake to carry out the said trusts or the 
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order of the Court and the sale has now lapsed and is of no 
effect, and in so far as the remainder of the subsections of 
this paragraph the defendant answers as follows: 

(a) This defendant denies that the conclusion described 
in subsection “a” as a matter of law are correct, but says 
[90] that such facts do not constitute a cloud upon said 
title, and the same has been passed by competent title com¬ 
panies in the District of Columbia. 

b. This defendant has no concern of the property of this 
subsection in that he does not claim ownership thereof. 

c. This defendant admits paragraph five subsection “c” 
and due to such fact a good record title thereto has passed 
to him under the deed from Mollohan hereafter described. 

d-1. He admits the averments of this subsection of para¬ 
graph five, and in that the debt secured by the said deed of 
trust has been paid, he prays that the said deed of trust be 
released by substituted trustees appointed for that purpose. 
He further says that the debt therein described has long 
been barred bv limitations and is of no effect. 

d-‘2. He admits the averments of this subsection and prays 
thai substituted trustees be appointed to release the same. 

d-3. He denies the averments of paragraph numbered five 
subsection d-3 and savs that, the notes described herein 
were never owned by the complainant, and upon informa¬ 
tion and belief says the same are not in existence, but to the 
contrary he is informed that there were never any consid¬ 
eration thereof and the same are now long barred by limita¬ 
tions in that no payment had been made thereon for many 
years, and this defendant demands strict proof of the own¬ 
ership thereof by the plaintiff and that the same are now 
outstanding as valid subsisting debts. 

7. This defendant denies paragraph seven in that this 
defendant is informed and believes that the debts therein set 
forth were never valid and subsisting obligations belonging 
to the complainant, that the first deed of trust to Baker and 
Burgdorf, trustees secured a debt of $6,700.00 due on- year 
after November 20, 1911, and that in that no payments had 
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been made thereon the obligation described was barred by 
limitations, and the attempt by the complaint on April 22nd, 
1922 by order of this Court was invalid as an attempt to 
enforce an obligation not in, or outstanding or in existence. 
That event if such decree is valid, the same has now lapsed 
because of the long period of time, to wit: from April 22nd, 
1922 to March 1940, and the trusts therein imposed have 
long lapsed and are barred by latches. That prior to Feb- 
ruaryp 1939 title to the land claimed by this defendant was 
outstanding and good in the name of Edward W. Mollohan 
as to part and in Edward W. Mollohan, as trustee, with 
[91] full power and authority to sell as to the remainder, 
subject to the clouds upon his title created by the deeds of 
trust to Baker and Burgdorf, trustees recorded in Liber 
3479 folio 215 and to Burgdorf and O’Bear, trustees in Liber 
3632 folio 123, which deeds of trust this defendant is entitled 
to have removed from said title to limitations and latches. 

8. This defendant denies paragraph eight, but says an 
examination of the title would disclose any uncertainty and 
priority; he further says that there is now showing what¬ 
ever that the said Burgdorf and O’Bear ever accepted said 
trusts or attempted to exercise the powers vested in them, 
or that they ever qualified, and due to all of such elements 
this defendant says that said trusts never came into exist¬ 
ence, and if they did, the same have now long lapsed by non¬ 
user and by latches. This defendant denies all of the other 
averments of this paragraph and the conclusions thereof. 

a. This defendant denies the averments of this subsection 
but says that the deed of trust upon the lots deeded to him, 
that is to say the deed of trust recorded in Liber 2444 folio 
317 were not sold thereunder, but said deed of trust still is 
an outstanding cloud upon his title. That upon the aver¬ 
ments of the subsection, by reason of the foreclosure sale 
of 59 of said lots by prior deeds of trust to these to Bcrgdorf 
and O’Bear the said last mentioned deed of trust under which 
the plaintiff seeks to make a sale at this time has been cut¬ 
off, and wiped-out as a lien thereon by such prior deed of 
trust sale and did not constitute a lien on said property at 
the time the decree of April 22nd, 1922 was entered, namely 

5 p 
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the lots mentioned in this paragraph, and for that reason 
the complainant on April 22nd, 1922 did not have even a re¬ 
corded deed of trust or obligation subsisting against said 
lots, and the decree of April 22nd, 1922 was utterly void 
as to such lots. 

b. This defendant admits that as to lots 11 to 19 block 
25 the execution of and to the trustee named in the manner 
therein set forth, but says that the complainant is now 
barred in this correction in that many years have passed 
for such correction, and that the title thereto is now out¬ 
standing in this defendant. 

9. This defendant admits the averments of paragraph 
nine and the amendment thereto as to lots 1 to 38 in Square 
5290, 5291 and 5292, being blocks 15, 20 and 25, but has no 
knowledge as to the other lots described in this paragraph. 
He further says that the contract from Home Construction 
Corporation to William Scott has been cancelled and is of no 
effect. 

[92] 10. This defendant has no knowledge concerning the 

averments of paragraph 10 but demands strict proof thereof, 
and he expressly denies, upon information and belief, that 
the plaintiff ever became the holder and owner of the notes 
described in the deeds of trust under which it claims to be 
entitled to relief and demands a discovery thereof. 

11. Further answering said complaint this defendant 
says that in addition to the clouds upon the title to the land 
claimed by this defendant, there is a further deed of trust 
not described in said amended complaint, that is to say, a 
deed of trust from Edward W. Mollohan and Maggie L. his 
wife to Joseph D. Sullivan and Charles C. Miller, as trus¬ 
tees, dated November 23rd., 1915 recorded December 14th., 
1915 secured upon lots 33 to 38 Block 15, 1 to 38 block 20, 
21 in block 25, lots 14,15 and 29 and 30 block 24, lots 15, 29, 
30 block 19, lots 1 to 4 block 4 to secure William O. Hersey 
in sum of $2,836.00 payable November 23rd., 1917. This 
defendant further says that this obligation has been either 
paid, or if not paid, the obligation secured thereby is long 


63 


past due and barred by limitations and ought to be removed 
as a cloud upon the title of this defendant. 

12. And further answering said amended complaint and 
as and for a motion to dismiss this defendant says as 
follows: 

A. That the title to the lots 1 to 38 in Squares 5290, 5291 
and 5292 being blocks 15, 20 and 25 were outstanding and 
good according to the records of the District of Columbia, 
as reported by the District, Lawyers and "Washington Title 
Insurance Companies, a local title company exclusively en¬ 
gaged in the examination of titles, and by them so reported 
in the name of Edward W. Mollohan, except as to lots 11 
to 19 and 22 to 38 in block 25 which was good in name of 
Edward W. Mollohan as trustee under a certain deed in 
trust in Liber 3391 folio 466 with full power of sale, subject 
to the deeds of trust, as follows: 

1. Militus J. White et ux to Willis C. Rankin and Wil¬ 
liam Condick, trustees dated October 22nd., 1898 re¬ 
corded December 8th, 1898 securing Michael M. Rankin 
in sum of $5,000.00 due in 1, 2, 3, 4 and 5 vears Liber 
2444 folio 317. 

2. John P. F. White ex, to John Taylor Arms and 
Harry Lamson trustees dated March 7th, 1910 recorded 
March 11th, 1910 Securing Lee Brown $12,000.00 due 
in 2, 3, and 4 years Liber 3319 folio 12. 

3. Ernest W. Bradford unmarried to Michael J. 
Keane and Charles A. McEuen, trustees dated Febru¬ 
ary 1, 1911 recorded February 18th, 1911 securing 
John P. F. White $4709.00 due in 9 months. Liber 
3398 folio 221. 

4. Edward W. Mollohan et ux, dated November 20th, 
1911 to Gibbs L. Baker and August Burgdorf, trustees 
securing Colonial Bank and Trust Company $6,700.00 
[93] on lots 33 to 38 Square 5290, lots 1 to 38 Square 
5291 and lots 1 to 21 Square 5292, lots 14, 15, 39, 30 
Square 5303, lots 15, 29 and 30 Square 5304, lots 1 to 4 
Square 5331; Liber 3479 folio 215. 

5. Edward W. Mollohan Trustee to August Burgdorf 
and Hugh H. O’Bear dated February 15th, 1911 re- 
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corded May 9th, 1913 securing Charles A. McEuen $15,- 
000.00 due in 2, 3, and 4 years secured upon lots 1 to 32 
Block 15, lots 11 to 19, 22 to 38 Square 5292 and other 
lots comprising 1000 lots Liber 3632 folio 123. 

6. Edward W. Mollohan and Maggie L. his wife to 
Joseph D. Sullivan and Charles C. Miller, dated No¬ 
vember 23rd, 1915 recorded December 14th, 1915 secur¬ 
ing William O. Horsey in sum of $2,836. due November 
23rd 1917 on lots 33 to 38 block 15,1 to 38 block 20, 1 
to 10 block 25 lots 20 and 21 block 25,14,15, 29 and 30 
block 19 lots 1 to 4 block 4. This trust recited the same 
was subject only to a first trust. Liber 3842 folio 339. 

B. This defendant is informed and believes that the com- 
plain-t herein never possessed or owned the notes or the 
obligations described in the deed of trust in Liber 3388 folio 
221, or in Liber 3479 folio 215, or in Liber 3632 folio 123, and 
according to the averments of the complaint paragraph 8 
subsection a due to sales of said property under prior deeds 
of trust therein mentioned the above deeds of trust were 
cutoff and wiped out as liens of the above property, and any 
attempt to appoint trustees thereunder and authorize sale 
of the land therein described under said trusts were without 
jurisdiction of this Court and any decree entered so au¬ 
thorizing was absolutely void. 

C. This defendant further says that after the decree of 
April 22nd., 1922 directing the surviving trustees under said 
two deeds of trust, the said Gibbs L. Baker and Hugh H. 
O'Bear never consented to the appointment of such trustee¬ 
ship, nor ever accepted the same; that they never qualified 
or attempted to exercise their appointments, and as alleged 
in paragraph 5 of the amended complaint never executed 
said order of April 6, 1922 or made any sales thereunder. 
That by reason thereof such trusts decreed by said order 
have lapsed and are no longer effective, and due to the long 
lapse of time the plaintiff is barred by limitations and 
latches. 

D. The notes secured by the aforesaid deeds of trust have 
long since been barred in that more than three years expired 
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since their maturity, and for that reason, the deeds of trust 
securing the same are likewise barred in that the debts 
securing the same are unenforceable. 

Counterclaim . 

And for a counterclaim against the plaintiff Colonial- 
American National Bank of Roanoke this defendant de¬ 
mands judgment ordering that the deeds of trust under 
which said plaintiff claims be removed from the record as 
a cloud upon his title to lots 1 to 38 in Square 5290, 5291 

[94] and 5292 with his costs for the above reasons. 

That the Court remove the deeds of trust recorded in 
Libers 2444 folio 317, 3388 folio 221, and in Liber 3842 folio 
339 as clouds upon this defendants title. 

Herman Heller, 

Attorney for Defendant cmd Cross- 
Claimant Robert G. Mergardt. 

[95] Points and Authorities in Support of Motion to 

Dismiss 

1. In support of the motion to dismiss this defendant 
refers to his answer filed herewith. 

2. On the fact of the complaint filed herein the plaintiff 
admits in paragraph eight subsection “a” that due to a 
prior sale under deeds of trust in Liber 2444 folio 317 and 
Liber 3540 folio 142, the deeds of trust under which it claim-, 
namely in Libers 3388 folio 221 and Liber 3479 folio 215, 
and Liber 3632 folio 123 were cut off and wiped out, and by 
reason thereof the lien of said deeds of trust are no longer 
effective and do not constitute a claim on said land. Under 
the recording act as expressed Section 499 of the Code of 
Laws for the District of Columbia as amended to June 7th., 
1924 a deed takes effect as to third parties as of the date 
of recording, and in that the sale under the prior deeds of 
trust were prior as to the date of recording, the deeds of 
trust under which the plaintiff claims have no effect as being 
wiped out and cut off by a sale under prior deeds. 

3. Nowhere in the complaint is there any showing that 
the trustees authorized to act under the order of April 6th, 
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1922 ever knew thereof, accepted the same or qualified. 
There is no explanation in this cause as an Equity Matter, 
of the reason for the delay in proceeding after a delay of 
about eighteen (18) years. The law is clear that in such 
circumstances the plaintiff is barred by latches. 

Godden v. Kimmell, 99 U. S. 201, 25 L. Ed. 431; 
Abraham v. Ordway, 158 U. S. 416; 

Bliss v. Bliss, 60 App. D. C. 237; 

' Consumers Brewing Co. v. Bush, 19 App. D. C. 588. 

4. Since on April 6th, 1922 the debts secured by the deeds 
of trust under which the plaintiff claims were more than 
three years old and barred by the statute and most assur¬ 
edly barred since that time, the Court will not aid the plain¬ 
tiff ii} enforcing its claim in that the same is barred by limi- 

[96] tations, and in which cases equity follows the law. 

Moran v. Scjlossberg, 67 App. D. C. 408; 

Brice v. "Walker, Jan. Term, 1940, No. 7639; 

Godden v. Kimmel, 99 U. S. 201; 

Howett v. Lewis, 15 Mackey Reports 10; 

Development Co. v. Stapeton, 57 App. D. C. 209; 
American Security and Trust Co., 59 App. D. C. 58. 

Obviously, due to such delay about 25 years from the date 
the debts secured by the deeds of trust, and about 18 years 
since any other action has been attempted in this case, there 
can be no question but that the plaintiff is barred by 
limitations. 

Herman Miller, 

Attorney for Defendant Mergardt. 

[97] Exhibit 18 

(Equity 37,474)* 

Motion for Summary Judgment and Rule 

(Filed February 19, 1942) 

Comes now the Colonial-American National Bank of Roa¬ 
noke (whose Amended and Supplemental Complaint was 
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filed in the cause by leave of Court on April 10, 1941), by 
counsel, and moves the Court for Summary Judgment in 
its favor against the defendants; upon the pleadings, evi¬ 
dence and decrees heretofore filed and entered in this cause, 
and upon the accompanying affidavit of George X. Dickin¬ 
son, president and agent of said Bank, and the exhibits 
attached thereto, and upon the accompanying four deeds 
and certificate of the Surveyor of the District of Columbia, 
to the following effect: 

1. That it was the intention of the parties to the deed of 
trust from Edward W. Mollohan and wife to Gibbs L. Baker 
and August Burgdorf, Trustees, dated November 20, 1911, 
and recorded December 1,1911, in Liber 3479, at Folio 215, 
among the land records of the District of Columbia, to con¬ 
vey the lots which are described in said deed of trust as 
being in squares 5290, 5291, 5303, 5304 and 5331, as also 
being, respectively, in blocks 15, 20, 25, 24, 19 and 4, as 
these blocks are set out on the plat of “Marshall’’ as that 
subdivision is recorded in County Book 6, at page 39, in the 
office of the Surveyor of the District of Columbia; 

2. That the trustees in the deed of trust from Edward W. 
Mollohan, Trustee, to Augustus Burgdorf and Hugh H. 
Obear, Trustees, dated February 15, 1911, and recorded 
May 9, 1913, in Liber 3632, at Folio 123, among the land 
records of the District of Columbia, took title to lots 11 to 
[98] 19, both inclusive, in Block 25, of the “Marshall’’ sub¬ 
division, superior to any title conveyed or attempted to be 
conveyed by the deed of trust from Edward W. Mollohan 
and wife to Gibbs L. Baker and August Burgdorf, Trustees, 
dated November 20, 1911, and recorded December 1, 1911, 
in Liber 3479, at Folio 215, among said land records; 

3. That the debt secured by the deed of trust from Miletus 
J. Wine and wife to Willis C. Rankin and William Condick, 
Trustees, dated October 22, 1898, and recorded December 
8,1899, in Liber 2444, at Folio 317, among said land records, 
has been paid off and discharged, and that the substituted 
trustee under said deed of trust, the defendant Richard A. 
Ford, be directed to execute and deliver a proper release 
from the operation of said deed of trust of so much of lots 
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37 and 38, in block 20, of the “Marshall” subdivision, as 
may be covered thereby or, in default thereof, that this 
Court decree such release; 

4. That the Colonial-American National Bank of Roanoke 
be authorized to withdraw from the files of this cause, for 
recording or for such other purpose as it is advised is neces¬ 
sary or proper, the deed of release executed on April 10, 
1941, and filed with his answer in this cause, by Harry Lam- 
son, surviving trustee under the deed of trust from John 
P. F. White and wife to John Taylor Arms and Harry Lam- 
son, Trustees, dated March 7, 1910, and recorded March 
11,1910, in Liber 3319, at Folio 12, among said land records; 

5. That the lien on lots 37 and 38, in block 20, of the “Mar¬ 
shall*’ subdivision, created by the deed of trust from Ernest 
W. Bradford to Michael M. Keane and Charles A. McEuen, 
Trustees, dated February 1, 1911, and recorded February 
18, 1911, in Liber 3388, at Folio 221, among said land rec¬ 
ords, be decreed to be released in favor of the lien created 
[99] by the deed of trust from Edward W. Mollohan and 
wife to Gibbs L. Baker and August Burgdorf, Trustees, 
dated November 20, 1911, and recorded December 1, 1911, 
in Liber 3479, at Folio 215, among said land records, in 
response to the offer of the Colonial-American National 
Bank of Roanoke, the owner and holder of the debts secured 
bv both of said deeds of trust: 

6. That the Colonial-American National Bank of Roa¬ 
noke be decreed the successor in title of all the property, 
rights and remedies of the Colonial Bank and Trust Com¬ 
pany, the plaintiff in the original Bill filed in this cause, 
and the owner of the debts secured by the two deeds of 
trust, the one from Edward W. Mollohan and wife to Gibbs 
L. Baker and August Burgdorf, Trustees, dated November 
20, 1911, and recorded as aforesaid, and the other from 
Edward W. Mollohan, Trustee, to Augustus Burgdorf and 
Hugh H. Obear, Trustees, dated February 15, 1911, and 
recorded as aforesaid, and is entitled to all the rights al¬ 
leged or obtained in this cause with respect to said debts 
and deeds of trust; and 
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7. That a Rule be laid against the defendant Robert G. 
Mergardt and against the defendants Francis W. Hill, Jr. 
and Wilbur L. Gray, parties whose property is bound by 
the deed of trust executed by Edward W. Mollohan and 
wife to Gibbs L. Baker and August Burgdorf, Trustees, 
dated November 20, 1911, and recorded December 1, 1911, 
in Liber 3479, at Folio 215, among the land records of the 
District of Columbia, to show cause, under oath, on or be¬ 
fore the tenth day, exclusive of Sundays and legal holi¬ 
days, after the service of such rule, why the prayer of the 
petition set forth in the Amended and Supplemental Com¬ 
plaint heretofore filed in this cause, by leave of Court, by 
the Colonial-American National Bank of Roanoke, for the 
appointment of a trustee in the place and stead of the 
aforesaid Gibbs L. Baker and August Burgdorf, both of 
[100] whom have died without executing the said trust 
deed, should not be appointed to execute the trusts of said 
deed of trust. 

Colonial-American National Bank of Roanoke, 

By Ashby Williams, Attorney. 


[101] Exhibit 18a 

(Equity 37,474) 

Affidavit of George N. Dickinson 

Commonwealth of Virginia, 

City of Roanoke, to wit: 

George N. Dickinson, being by me first duly sworn, says: 

1. That he is the duly elected and acting President of the 
Colonial-American National Bank of Roanoke, successor to 
Colonial Bank and Trust Company, Roanoke, Virginia, the 
named plaintiff in the above-mentioned cause; that he is 
familiar with the books and records of said bank and its 
successor, and is authorized to make this affidavit on its 
behalf as its agent and representative. 

2. That the four notes secured by the two deeds of trust, 
one from Edward W. Mollohan and his wife to Gibbs L. 
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Baker and August Burgdorf dated November 20, 1911, and 
recorded in Liber No. 3479, at folio 215, of the land records 
of the District of Columbia, and the other from said Mollo- 
han as Trustee to Augustus Burgdorf and Hugh H. Obear, 
dated February 15, 1911, and recorded in Liber No. 3632, 
at folio 123, of said land records, which notes this Court, 
by its decree, entered in this cause on April 6, 1922, held 
belonged to the plaintiff as the holder thereof, and which 
this Court in said decree found to be in default, belong to 
the said Colonial-American National Bank of Roanoke, suc¬ 
cessor as aforesaid, as alleged in its Amended and Supple¬ 
mental Complaint filed, by leave of Court, in this cause, and 
no one of said notes, nor any part of any one of said notes, 
has been paid; and that the four notes attached hereto, 
marked Exhibits “Dickinson “1”, “2”, “3” and “4”, re¬ 
spectively, which were exhibited in evidence before Mar¬ 
garet M. Murray, Examiner in Chancery, to whom this 
[102] cause was referred by a decree of this Court entered 
January 20, 1921, were copied into the transcript of evi¬ 
dence taken before her and made a part of her report and, 
by consent of all parties, withdrawn to be carried in the 
Bank’s files, are the notes secured by said two deeds of 
trust. 

I 

3. That the said Colonial-American National Bank of 
Roanoke is also the holder of the six notes described in 
paragraph 6 (d) (3) of its said Amended and Supplemental 
Complaint filed in this cause, which six notes were secured 
by a deed of trust from Ernest W. Bradford, dated Febru¬ 
ary 1,1911, and recorded February 18,1911, in Liber 3388, 
at folio 221, of the land records of the District of Columbia; 
and that all of said six notes are past due, and no one, or 
any part of any one, of said notes has been paid; and 
affiant attaches the said six notes to this affidavit as a part 
thereof, marked Exhibits “Dickinson “5”, “6”, “7”, “8”, 
“9”, and “10”, respectively. 

George N. Dickinson. 

Subscribed and sworn to before me in my State and City 
aforesaid by the said George N. Dickinson, who is person¬ 
ally well known to me, and who made oath that the things 
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set forth in the aforesaid affidavit are trne to the best of his 
knowledge and belief. 

Given under my hand and seal the 2 day of Feb., 1942. 
My commission expires on the 22 day of Sept., 1944. 

Hazeltine Settle, Notary Public. (Seal.) 


[103] $5,000.00 Washington, D. C. February 15, 1911. 

Four years after date, for value received, I promise to 
pay to Chas. A. McEuen, or order, the sum of Five Thou¬ 
sand Dollars, at Provident Savings Bank, Washington, 
D. C., with interest at the rate of five per centum per annum 
until paid; said interest payable at maturity. 

No. 3 of 3 (Signed) E. W. Mollohax, Trustee. 

Due Feb. 15, 1915 

[On margin:] Secured by Deed of Trust on Lots Marshall 
Subdivision, Aug. Burgdorf, Hugh O’Bear, Trustees. 

[105] $5,000.00 Washington, D. C. February 15, 1911. 

Three years after date, for value received, I promise to 
pay to Chas. A. McEuen, or order, the sum of Five Thou¬ 
sand Dollars, at Provident Savings Bank, Washington, 
D. C., with interest at the rate of five per centum per annum 
until paid; said interest payable at maturity. 

No. 2 of 3 (Signed) E. W. Mollohan, Trustee. 

Due Feb. 15,1914 

[On margin:] Secured by Deed of Trust on Lots Marshall 
Subdivision, Aug. Burgdorf, Hugh O’Bear, Trustees. 

[107] $5,000.00 Washington, D. C. February 15, 1911. 

Two years after date, for value received, I promise to pay 
to Chas. A. McEuen, or order, the sum of Five Thousand 
Dollars, at Provident Savings Bank, Washington, D. C., 
with interest at the rate of five per centum per annum until 
paid; said interest payable at maturity. 

No. 1 of 3 (Signed) E. W. Mollohan, Trustee. 

Due Feb. 15,1913. 
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[On margin:] Secured by Deed of Trust on Lots Marshall 
Subdivision, Aug. Burgdorf, Hugh 0 ’Bear, Trustees. 

Memorandum: The three foregoing notes bear the fol¬ 
lowing endorsement on the back: Chas. A. McEuen. 

[109] $6,700.00 Washington, D. C. November 20, 1911. 

One year after date, for value received, I promise to pay 
to Colonial Bank & Trust Company, or order, the sum of 
Sixty-seven hundred Dollars, at Colonial Bank & Trust 
Company of Roanoke, Va., with interest at the rate of six 
per centum per annum, until paid; said interest payable 
semi-annuallv. 

No. 1 of 1 (Signed) E. W. Mollohan, 

Due Nov. 20,1912 Address 816 14th Street, N. W. 

| 

[On margin:] Secured by Deed of Trust on 67 Lots Mar¬ 
shall Subdivision, Dist. of Col. Gibbs L. Baker, August 
Burgdorf, Trustees. 


[Ill] Exhibit 19 

(Equity 37,474) 

Motion for Summary Judgment 

(Filed March 2, 1942) 

Comes now the defendant Robert G. Mergardt, and moves 
the Court to enter a judgment in his favor upon the plead¬ 
ing filed herein for the following reason: 

1. That he is the record owner of the property involved 
herein, and as such his rights are superior to any note¬ 
holder in whom there is no legal or equitable title. 

2. That the plaintiff is barred by laches in prosecuting 
any claim. 

3. That the indebtedness held by plaintiff, as shown by 
the pleadings herein is barred by limitations. 
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4. That the present case was closed with the entry of the 
decree in vear 1941. 

5. That the title to the property described in the amended 
complaint, except for the deeds of trust set forth in para¬ 
graph 12 of this defendant’s answer, among which deeds are 
those claimed to be held by the plaintiff. 


6. For such other reasons apparent from the fact of the 
pleadings. 


Herman Miller, 

Attorney for Defendant Mergardt. 


[ 112 ] 

Points and Authorities in support of Defendant Mergardt’s 
Motion for Summary Judgment and in Opposition to 
Motion of Plaintiff for Judgment 

1. The right of the plaintiff is, as to removing a cloud on 
title, nonexistant, in that the defendant Mergardt is the 
owner of the record title, and the plaintiff is merely a note 
holder under alleged deeds of trust. The amended com¬ 
plaint, in the sixth, seventh and eighth prayers for relief 
request the removal of the clouds on title, not the plaintiff’s 
title, but the defendant’s title, Defendant request removal 
of clouds on title, including the claims of plaintiff which, 
this defendant claims, are similar to those which the plain¬ 
tiff attempts to remove. The motion of plaintiff for sum¬ 
mary judgment in effect requests that the clouds on the 
title (defendant’s title) be cleared. 

The Plaintiff’s amended clearly shows that it is neither 
the legal or equitable owner, nor entitled to possession, but 
is merely an alleged creditor under deeds of trust long over¬ 
due and barred. Unless the plaintiff be the legal owner, 
equitable owner of entitled to possession or in actual pos¬ 
session as prescribed in Section 111 of the Code he is not 
entitled to maintain an action for the removal of a cloud on 
property. 

Johnson v. Thomas 23 App. D. C. 141 appeal dismissed 
197 U. S. 619,49 L. Ed. 909. 
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2. The plaintiff requests by his motion and rule for sub¬ 
stitution of trustees so that the trusts named may be ex¬ 
ecuted upon. This relief is barred by latches. The original 
decree entered in this case was in year 1921 and nothing 
further was done until the year 1940 when this amended 
bill was filed. This defendant says that a delay for almost 
20 years in requesting that the trustees under the deeds of 
trust execute thereon, and an attempt to have substituted 
trustee appointed thereunder now comes too late, in that 
the deeds of trust under which such substitutions are re¬ 
quested are a complete nullity. The plaintiff’s request for 
r 113] relief being an equitable one is barred. 

Woodstock Iron Co. v. Fullenwider 87 Ala. 584, 6 So. 

197; 

Clash v. Glos 180 HI. 556, 54 N. E. 631. 

The Courts have even gone so far as to say, in cases as is 
present here, that non-payment of the mortgage debt for a 
period of 15 years creates a presumption of payment, 
where no circumstances as shown or alleged to rebut the 
payment. 

Hughes v. Edwards 9 Wheat. 489, 6 LdE 142; 

Slicer v. Pitts Bank 16 How. 571, 14 U. S. Led 1063. 

3. The indebtedness of the plaintiff has long been barred 
by limitations. Our Court of Appeals have held that the 
indebtedness evidenced by the note, and the deed of trust 
are not the same instrument, and that the note is the prin¬ 
cipal indebtedness and the deed of trust is merely securing 
the debt. 

Brice v. Walker 73 App. D. C. 377. 

This being correct the debt held by the plaintiff is barred 
and cannot be enforced as was attempted to be done in the 
Brice case, supra. The deby failing the reason of the se¬ 
curity fails, in that if the debt cannot be enforced the in¬ 
instrument acting as security likewise cannot be enforced. 

Bradley v. Lightcap 195 U. S. 1, 49 Led 65; 

Morgan v. Kendrick 91 Ark. 394,121 S. W. 278; 

Cunningham v. Hawkins 24 Cal. 403; 
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Frost v. Vitter 132 Cal. 421, 64 Pac. 705; 

Barrett v. Hinckley 124 HI. 32,14 N. E. 863. 

There is no question bnt that the plaintiff’s entire case 
fails in that it is admittedly stated in the complaint that the 
debts held by the plaintiff have expired and are overdue 
since at least year 1915. 

Our Court of Appeals in Cropley v. Eyster 9 App. D. C. 
373 stated that the period for enforcement of the equitable 
right under the deed of trust is the same period as required 
in an action of ejectment, Section 1265, of the Code as 
amended to 1924 states that the period of limitation for re¬ 
covery of lands are 15 years. In view of the fact that the 
notes and mortgages are overdue for more than 25 years 
they are barred. This applied to all of the other deeds of 
trust on the property. 

In Sis v. Boarman 11 App. D. C. 116 our Court of Appeals 
stated the rule for the enforcement of deeds of trust is 
governed by the statute of limitations applicable to posses¬ 
sory actions at common law for the recovery of real estate 
which statute in this District is that of 21 James 1 c 16, pre- 
[114] scribing 20 years within which such action must be 
instituted. 

There can be no doubt that those last two cases com¬ 
pletely control this case and show that the plaintiff has no 
standing, that by his own allegations he is barred in that 
no enforcement is attempted of the mortgages or deed of 
trusts from the year 1915 to 1940, a period of TWENTY 
(20) YEARS. 

For these reasons it is respectfully submitted that the 
plaintiff’s motion should be denied and the defendant’s 
motion granted. 

Respectfully submitted, 

Herman Miller, 

Atorney for Defendant Mergardt. 


[115] 


Exhibit 20 


(Equity 37,474) 

Points and Authorities in Opposition to Mergardt’s Motion 
for Summary Judgment, Etc. 

(Filed March 7, 1942) 

Mergardt contends (1) that the plaintiff as a lien holder 
has no right to maintain this suit; (2) that, if so, the claims 
asserted are barred by the statute of limitations, or; (3), 
they are barred by the laches of the plaintiff; and, (4), 
Mergardt contends that he, as the record owner, has a right 
to have the two trust deeds which secure the plaintiff re¬ 
moved as clouds on his title. 


I 

Right of Plaintiff to Maintain Suit 

The right to foreclose a mortgage or deed of trust in 
equity is recognized by statute (Title 25, sec. 206, D. C. 
Code). 

The creditor has an absolute option to come into Court, or 
to proceed in the summary way prescribed in the deed of 
trust, in foreclosing the security (Utermehle v. McGrael, 
11). C. App. 359). 

In this case the lien holder came into Court to fore¬ 
close the deeds of trust (See paragraph 11 of the original 
Bill; and also see the Memorandum of Bailey, J., March 10, 
1920, the Order of Hitz, J., October 28, 1920, the Order 
of Stafford, J., December 3,1920, the Decree of Stafford, J., 
January 20, 1921, and the Decree of Hochling, J., April 
6, 1922. 

Our Courts have always recognized the right of the 
beneficiary to bring the foreclosure suit. The most immedi¬ 
ate authority is this case itself, wherein 4 of the Justices 
[116] of this Court—Bailey, Hitz, Stafford and Hochling— 
have participated and have recognized the jurisdiction of 
the Court 


77 


A few of the many Court of Appeals cases recognizing the 
right of the beneficiary to sue are: Cropley v. Evans, 9 App. 
D. C. 373 (cited for some other purpose by Mergardt’s coun¬ 
sel) ; Utermehle v. McGrael, supra; Gaines v. Clark, 51 
D. C. App., 71; Milo Manor Inc. v. Woodward, 67 D. C. App. 
296. 

Rule 17 (a) of the Federal Rules provide that actions shall 
be prosecuted by the real party in interest. 

Suit in equity is proper where necessary to render prop¬ 
erty capable of being sold at fair sale. (Grant v. Phoenix 
dc Co., 3 McArthur (D. C.) 42, 220, 121 U. S. 105; 
Jones on Mortgages, section 2352; Glenn v. Augusta dc Co., 
99 Va. 695; Hartman v. Evans, 38 W. Va. 669, 679; Harris 
v. Fleck, 124 N. E. (Ill.) 377, 378; Chaney v. Valley dc Co., 
34 Wyo. 378,44 P. 212, 44 A. L. R. 1255. 

This is not as Mergardt’s counsel assumes, a suit merely 
for the removal of clouds on the title. In the original Bill 
the removal of a cloud—the Fletcher deed of Trust—was 
prayed and that prayer was granted. 

The only cloud sought to be removed by the Amended and 
Supplemental Complaint is that resting on the corner of 
lots 37 and 38 in block 20 of the “Marshall” subdivision. 
(See par. 6 (d), (1), (2) and (3)). 

The other purposes of the Amended and Supplemental 
Complaint, besides the general one of proceeding with the 
foreclosure under the supervision of the Court, are (a) to 
correct the description in one of the deeds of trust (par. 6 
(a)); (b) to determine whic hone of the two deeds of trust 
conveyed the superior title to lots 11 to 19, both inclusive, in 
block 25 (par. 6 (c) and 8 (b)); and (c) to procure the 
appointment of a substituted trustee to act in the place 
of Baker and Burgdorf, Trustees, who have died without 
executing the trust in which they were named or the decree 
[117] of this Court of April 6, 1922. 

n 

The Statute of Limitation 

There is no statutory limitation in the District of Co¬ 
lumbia applicable where the parties foreclose in the sum- 

7 P 
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marv wav agreed to in the deed of trust ( Talbott v. Hill, 
49 D. C. App. 96). 

But where the parties invoke the jurisdiction of the Court 
to foreclose, the statute of limitation on such suit is 15 
years ( Sis v. Boarman, 11 D. C. App. 116, 121; Gunn v. 
Brokn, 21 D. C. App. 295; section 341, Title 24, D. C. Code). 

The statute begins to run from the date of the maturity 
of the debt secured ( Cropley v. Evans, 9 App. D. C. 373). 

This suit was brought January 12,1920, clearly within the 
statutory period. 


Ill 

Laches 

It must be remembered that laches, unlike limitations, is 
not a mere matter of time, but a question of the inequity of 
permitting the claim to be enforced, an inequity founded on 
some intermediate change of condition ( Penn Mutual Life 
Insurance Co. v. Austin, 168 U. S. 685 ; 21 C. J. 219). 

Even if Mergardt had procured his quit-claim deed to the 
property at the beginning of the delay, say, immediately 
after the Decree of April 6, 1922, he could not have com¬ 
plained of the delay, because he would have taken it abso¬ 
lutely subject to the litigation ( Merillat v. Hensley, 34 App. 
D. C. 398). But Mergardt did not get his quit-claim deed 
until February 12, 1941, and the time and circumstances 
under which he got it make it apparent he has not suf¬ 
fered on account of any delay. 

On February 28, 1939, Mollohan gave a quit-claim deed 
of this property to one James Juliano, who was acting for 
[118] the Home Construction Corporation (See answer 
to Interrogatory 2 by Mariani, President of Home Const. 
Co.), to which company he gave a quit-claim deed on March 
28, 1939. Home Construction Co. claims to have paid Mol¬ 
lohan $800.00 for the property and promised to file the can¬ 
celled check (Answer of Mariani to 13th Interrogatory), 
but has not done so. 

Home Construction Company had the title company 
examine the title and they did not pass it (See Mariani’s 
answer to Interrogatory 5). 
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Home Construction Company gave a quit-claim deed to 
Mergardt February 12,1941, seven days after motion was 
filed in this cause to allow the filing of the Amended and 
Supplemental Complaint. Not only did Mergardt take it 
subject to the deeds of trust of record and subject to this 
cause of action then pending, but he also was familiar with 
the adverse report made by the title company (See para¬ 
graph 12A of Mergardt’s answer). 

It is obvious that there has been no delay which in any 
way affects Mergardt. 


IV. 

Mergardt's Motion to Remove Clouds on His Title 

Mergardt, however, now moves that the two deeds of 
trust to secure the Bank (the ones which form the basis 
of this suit) be removed as clouds on his title. It would 
seem to be sufficient on this point to refer only to Talbott v. 
Hill, 49 App. D. C. 96, where it is held that since he who 
comes into Equity must do equity he cannot have such re¬ 
lief except upon terms of paying off the indebtedness even 
though it may be barred bv the statute of limitations. 

Ashby Williams, 
Attorney for Colonial-American 
National Bank of Roanoke . 


[120] Exhibit 21 

(Equity 37,474) 

Memorandum of Bailey, J. 

(Filed April 28, 1942) 

I think that the plaintiff is entitled to the relief sought 
except that stated in paragraph 5 of its proposed judgment. 
This last matter is one for the parties themselves to act 
upon and not for adjudication by the Court. 

Bailey, J. 

6p 
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(121] Exhibit 22 

(Equity 37,474) 

Order of May 6, 1942 

i 

Upon consideration of the pleadings, evidence and de¬ 
crees heretofore filed, introduced and entered in this cause, 
and on consideration of the affidavit, certificate and exhibits 
filed in this cause in support of the motion of the Colonial- 
American National Bank of Roanoke for a summary judg¬ 
ment in its favor, and on consideration of the motion of 
Robert G. Mergardt for a summary judgment in his favor; 
and it appearing that the following parties are properly 
before the Court, namely: Edward W. Mollohan, Edward 
W. Mollohan, Trustee, Maggie L. Mollohan, Rugh H. Obear, 
Trustee, Richard A. Ford, Trustee, Harry Lamson, Trus¬ 
tee, Charlotte G. Brown, Administratrix of Lee Brown, 
deceased, James Juliano, Home Construction Corporation, 
a Maryland corporation, Robert G. Mergardt, Francis W. 
Hill, Jr., Wilbur L. Gray, and William Scott; and this 
cause having duly matured for consideration; it is, by the 
Court, this 6th day of May, 1942, 

Adjudged, Ordered and Decreed, 

1. That it was the intention of the parties to the deed of 
trust from Edward W. Mollohan and wife to Gibbs L. 
Baker and August Burgdorf, Trustees, dated November 
20, 1911, and recorded December 1, 1911, in liber 3479, at 
folio 215, among the land records of the District of Colum- 
bia,, to convey the lots which are described in said deed of 
trust as being in squares 5290, 5291, 5303, 5304, and 5331, 
as also being, respectively, in blocks 15, 20, 25, 24, 19 and 

[122] 4, as these blocks are set out on the plat of “ Mar¬ 
shall' * as that subdivision is recorded in County Book 6, at 
page 39, in the office of the Surveyor of the District of 
Columbia; 

2. That the trustees in the deed of trust from Edward 
W. Mollohan, Trustee, to Augustus Burgdorf and Hugh 
H. Obear, Trustees, dated February 15, 1911, and recorded 
May 9, 1913, in liber 3632, at folio 123, among the land 
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records of the District of Columbia, took title to lots 11 to 

19, both inclusive, in block 25, of the “Marshall” subdivi¬ 
sion, superior to any title conveyed or attempted to be con- 
veved bv the deed of trust from Edward W. Mollohan and 
wife to Gibbs L. Baker and August Burgdorf, Trustees, 
dated November 20, 1911, and recorded December 1, 1911, 
in liber 3479, at folio 215, among said land records; 

3. That the debt secured by the deed of trust from Mile¬ 
tus J. Wine and wife to Willis C. Rankin and William 
Condick, Trustees, dated October 22, 1898, and recorded 
December S, 1899, in liber 2444, at folio 317, among said 
land records, has been paid off and discharged, and that 
the substituted trustee under said deed of trust, the de¬ 
fendant Richard A. Ford, is directed to execute and deliver 
a proper release from the operation of said deed of trust 
of so much of lots 37 and 38, in block 20, of the “Marshall” 
subdivision, as may be covered thereby or, in default 
thereof, that this decree operate as such release; 

4. That the Colonial-American National Bank of Roa¬ 
noke be authorized to withdraw from the files of this cause, 
for recording or for such other purpose as it is advised is 
necessary or proper, the deed of release executed on April 
10, 1941, and filed with his answer in this cause, by Harry 
Lamson, surviving trustee under the deed of trust from 
John P. F. White and wife to John Taylor Arms and Harry 
Lamson, Trustees, dated March 7, 1910, and recorded 
March 11, 1910, in liber 3319, at folio 12, among said land 
records; 

[ 123] 5. That the Colonial-American National Bank of 

Roanoke is the successor in title of all the property, rights 
and remedies of the Colonial Bank and Trust Company, 
the plaintiff in the original Bill filed in this cause, and is 
the owner of the debts secured by the two deeds of trust, 
the one from Edward W. Mollohan and wife to Gibbs L. 
Baker and August Burgdorf, Trustees, dated November 

20, 1911, and recorded as aforesaid, and the other from 
Edward W. Mollohan, Trustee, to Augustus Burgdorf and 
Hugh H. Obear, Trustees, dated February 15, 1911, and 
recorded as aforesaid, and is entitled to all the rights 
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alleged or obtained in this cause with respect to said debts 
and deeds of trust; and 

(j. That the motion of the defendant Robert G. Mergardt 
for a summary judgment in his favor be, and the same is 
hereby, denied. 

Jennings Bailey, 

Justice. 


[124] Exhibit 23 

(Equity 37474) 

Motion for Appointment of Substituted Trustee 

(Filed May 25, 1942) 

Conies now the Colonial-American National Bank of 
Roanoke, by counsel, and moves the Court to appoint a 
trusted to act in the place and stead of Gibbs L. Baker and 
August Burgdorf who were named as trustees in a certain 
deed of trust executed by Edward W. Mollohan and wife 
on November 20, 1911, and recorded December 1, 1911, in 
liber 3479 at folio 215 among the land records of the Dis¬ 
trict of Columbia, both of said trustees having died with¬ 
out executing the trusts contained in said deed of trust. 

Colonl\l-American National Bank of Roanoke, 

By Ashby Williams, Attorney. 


[126] Points and Authorities in Support of Motion for 
Appointment of Substituted Trustee 

1. Deed of Trust from Mollohan and wife to Baker and 
Burgdorf, filed as “Plaintiff’s Exhibit Angell 5” in this 
cause. 

2. Decree of April 6, 1922, in this cause, showing that 
then Gibbs L. Baker was the sole surviving trustee under 
the deed of trust mentioned in motion attached hereto. 
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3. Amended and Supplemental Complaint sworn to and 
bled by leave of Court, on March 18, 1941, by Colonial- 
American National Bank of Roanoke, in paragraph 4 
whereof it is shown that Gibbs L. Baker died without 
executing said trust, and the 4th prayer thereof wherein 
the Court is petitioned to appoint a trustee in place of the 
said Gibbs L. Baker to execute, under the direction of this 
Court, the trust contained in said deed of trust. 

4. Section 201, Title 25, D. C. Code, which authorizes the 
appointment of a substituted trustee in such cases. 

5. Rule 9 (j) of this Court which abolishes rules to show 
cause and authorize procedure by motion in such cases; 
and 

G. Order of this Court of May 6, 1942, which decrees the 
Colonial-American National Bank of Roanoke the successor 
to all the rights of the Colonial Bank and Trust Company 
in this cause. 

Colonial-American National Bank of Roanoke, 

By Ashby Williams, Attorney. 


[127] Exhibit 24 

(Equity 37,474) 

Points and Authorities in Opposition to Motion to Substitute 

Trustee 

(Filed June 1, 1942) 

While the Court has authority to substitute trustees 
under deed of trust where both trustees named are dead, 
yet no useful purpose will be effected herein by such ap¬ 
pointment under a deed of trust which has long been barred 
by limitations, and no rights thereunder have accrued to 
the holder of the notes. 

The pleadings show that the deed of trust under which 
substitution is requested was made November 20th, 1911 
and the notes thereunder became due in one year. The 
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personal obligations of the notes were barred November 
20th, 1915, and the rights under the deed of trust became 
barred at least by 1937. 

Cropley v. Byster 9 App. D. C. 373 
Sis v. Boarman 11 App. D. C. 116 

Herman Milker, 

Attorney for Defendant Robert P. Mergardt. 


[128] Exhibit 25 

(Equity 37,474) 

Decree Appointing 1 Substitute Trustee 

(Entered June 12, 1942) 

On consideration of the petition contained in the 
Amended and Supplemental Complaint sworn to and filed 
hereip by leave of Court on March 18,1941, by the Colonial- 
American National Bank of Roanoke, successor in title to 
the d^bt secured by the hereinafter mentioned deed of trust, 
and on consideration of the motion of said Bank filed herein 
May 25, 1942, of which due notice was given to Robert G. 
Mergardt and to Francis W. Hill, Jr. and Wilbur L. Gray, 
parties whose property is bound by said deed of trust, and 
the CWrt being satisfied that the debt secured bv said deed 
of trust remains unpaid, it is, this 12 day of June, 1942, by 
the Court, 

Adjudged. Ordered, and Decreed, That Hugh H. Obear 
of Washington, District of Columbia, be, and he hereby is, 
appointed and substituted in the place and stead of Gibbs 
L. Baker and August Burgdorf who were named as Trus¬ 
tees in a certain deed of trust executed by Edward W. Mol- 
lohan and wife on November 20,1911, and recorded Decem¬ 
ber 1, 1911, in liber 3479, at folio 215, among the land 
records of the District of Columbia, both of said trustees 
having died without executing the trusts contained in said 
deed of trust; there being hereby vested in said Hugh II. 
Obear, substituted trustee, all the title in law and in equity 
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and all the powers conveyed to and invested in said Gibbs 
L. Baker and August Burgdorf, and also all the powers and 
[129] duties which were, by the Decree of this Court en- 
Jered in this cause on April 6, 1922, vested in or imposed 
on the said Gibbs L. Baker as the then sole surviving trus¬ 
tee under said deed of trust. 

Jesse C. Adkins, 

Justice. 


[130] Exhibit 26 

(Equity 37,474) 

Motion for Leave to Pay Taxes 

(Filed December 19,1942) 

Comes now the Colonial-American National Bank of 
Roanoke, heretofore adjudged by an order entered in this 
cause on May 6, 1942, to be the owner of the debts secured 
by the two deeds of trust in the bill and proceedings men¬ 
tioned, namely, the one from Edward W. Mollohan and wife 
to Gibbs L. Baker and August Burgdorf, Trustees, dated 
November 20,1911, and recorded December 1, 1911, in liber 
3479, at folio 215, among the land records of the District 
of Columbia, and the other from Edward W. Mollohan, 
Trustee, to Augustus Burgdorf and Hugh H. Obear, Trus¬ 
tees, dated February 15, 1911, and recorded May 9, 1913, 
in liber 3632, at folio 123, among said land records, and 
moves the Court as follows: 

First: for leave to tender to the Commissioners of the 
District of Columbia the sum of Seven Thousand Five Hun¬ 
dred and Fifty-eight and 95/100 Dollars ($7,558.95) in full 
settlement, satisfaction, payment and discharge of all base 
taxes, and all assessments of accumulated interest, penal¬ 
ties and charges, assessed and outstanding against lots 1 
to 38, both inclusive, in square 5290, lots 1 to 38, both in¬ 
clusive, in square 5291, lots 1 to 38, both inclusive, in square 
5292, and lots 1 to 4, both inclusive, in square 5331, in the 
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District of Columbia, the same being a part of the property 
[131] conveyed by the two aforesaid deeds of trust; and 

Second: for an order providing that if and when the 
aforesaid amount has been accepted by the Commissioners 
of the District of Columbia for the purposes aforesaid, the 
same shall be decreed to have been advanced for the pay¬ 
ment of taxes and assessments against said property as 
authorized by the terms of the two aforesaid deeds of trust 
and entitled to the priority of repayment thereof precribed 
in said two deeds of trust out'of the proceeds of any fore¬ 
closure sale of the said property made in pursuance of the 
decree of this Court in this cause of April 6, 1922. 

Respectfully submitted, 

Coloxial-Americax Xatioxal Baxk of Roaxoke, 

Bv Ashby Williams, Counsel . 

w • 


[132] Points and Authorities in Support of Motion for 

Leave to Pay Taxes 

1. Under Title 47, sec. 308, D. C. Code, the District Com¬ 
missioners have discretion to waive in whole or in part in¬ 
terest and penalties on unpaid taxes and assessments 
against real estate. 

2. The base taxes assessed and outstanding against the 
property mentioned in the motion is $4,341.56, the assess¬ 
ments of interest, penalties, and charges based thereon 
amount to $9,652.17, making a total of $13,993.73. It is 
proposed to settle for $7,558.95, by remitting two-third 
of the interest and penalties, as per letter attached hereto 
front the Chief Clerk of the Committee on Special Assess¬ 
ment. 

3. The two deeds of trust mentioned in the motion provide 
that taxes and assessments may be advanced, in which 
event the amount advanced shall be secured by said deeds of 
trust and entitled to priority of payment out of the proceeds 
of foreclosure sale. 

Ashby Williams, 
Attorney for Colonial-American 
National Bank of Roanoke. 
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[133] Exhibit 26a 

(Equity 37,474) 

Government of the District of Columbia 
Office of the Assessor 

November 12, 1942. 


Mr. Ashby Williams, 
815 Fifteenth St., N. W., 
Washington, D. C. 


A. O. No. 201396 


Dear Sir: 


I am directed by the Committee on Special Assessment 
Appeals to advise you that upon receipt of a check for 
$7,558.95, they will recommend acceptance of this amount 
as payment of the general taxes and special assessments 
levied against lots 1 through 38 in Square 5290, lots 1 
through 38 in Square 5291, lots 1 through 38 in Square 
5292, lots 1 through 4 in Square 5331. 

The above amount represents the flat amount of the gen¬ 
eral taxes and special assessments, with cancellation of two- 
thirds interest and penalties. 

A check for $7,558.95, made payable to the Collector of 
Taxes, D. C., attention Mr. L. N. Sherburne, Room 119, 
District Building, should be forwarded on or before De¬ 
cember 10,1942. 


Verv trulv vours, 

•> w 1 7 


L. N. Sherburne, 
Chief Clerk , 

Special Assessment Division. 


LNS :VJB. 
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[134] Exhibit 27 

(Equity 37,474) 

Points and Authorities in Opposition to Motion for Leave 

to Pay Taxes 

(Filed December 28, 1942) 

In opposition to the plaintiff’s motion, Robert G. Mer- 
gardt the owner of the record title of the property upon 
which such request is made says: 

1. The Court has no jurisdiction to entertain said motion. 

2. No useful purpose will be effected by the granting of 
such motion. 

3. The payment of said taxes at this time will work a 
hardship and be detrimental to the interests of all parties 
concerned. 

4. For other reasons as will be presented at the time of the 
hearing of this motion. 

Herman Miller, 

i Attorney for Defendant. 

Robert G. Mergardt. 


[135] Exhibit 28 

(Equity 37,474) 

Order of January 22, 1943 

Upon consideration of the motion of Colonial-American 
National Bank of Roanoke filed herein December 19th, 
1942, asking leave to settle and pay the taxes on lots 
numbered one through 4 Square 5331, lots numbered 1 
through 38 Square 5290 lots 1 through 38 Square 5291 
and lots 1 through 38 Square 5292, it is by the Court, this 
22nd day of January, A. D. 1943, 
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Ordered: That the said Colonial-American National Bank 
of Roanoke is hereby given leave to settle and pay the 
taxes on the aforesaid property in pursuance of the pro¬ 
visions and terms and its rights under the two deeds of trust, 
on recorded among the land records of the District of Co¬ 
lumbia in Liber 3479 folio 215 and the other recorded in 
Liber 3632 folio 123, but without prejudice to any rights 
which may now exist of the defendants. 

By the Court. 

Jame. M. Pboctob, 

Justice. 


[136] Exhibit 29 

(Equity 37,474) 

Motion for Injunction 
(Filed February 10, 1943) 

Comes now the defendant Robert G. Mergardt and moves 
the Court to issue a temporary injunction herein against 
the Colonial-American National Bank of Roanoke and 
against Hugh H. Obear enjoining them, and each of them, 
from conduction of the foreclosure sale to be held Thursday 
February 11th, 1943, at 2.30 o’clock P. M. under the terms 
of the deeds of trust recorded among the land records of the 
District of Columbia in Liber 3479 folio 215 and Liber 
3632 folio 123, and pursuant to any orders issued in this 
case for the following reasons: 

1. That the debts secured by said deeds of trust have been 
barred by limitations. 

2. The deeds of trust under which sale is attempted are 
also barred by limitations. 

3. The said defendant’s, Mergardt’s and his predecessors 
in title have held said property adversely to the claim of 
the plaintiff and said trustee for more than 22 years before 
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any attempt was made to exercise the power of sale con¬ 
tained in said deeds of trust. 

4. For other reasons as will be presented to the Court 
upon the hearing of this motion. 

Herman Miller, 

Attorney for Defendant. 
Robert G. Mergardt. 


[137] Points and Authorities 

- Title 11 Section 201 of the Code of Laws for the District 
of Columbia. 

Herman Miller, 

Attorney for Defendant , 
Robert G. Mergardt. 

[13S] Exhibit 30 

(Equity 37,474) 

Points and Authorities in Opposition to Mergardt’s Motion 
for Temporary Injunction 

(Filed February 11,1943) 

1. The question of limitations has been adjudicated (See 
Mergardt’s motion for summary judgement and the order 
entered herein May 6, 1942, paragraph 6, denying the 
same). 

2 t The Statute of Limitations is 15 years (Sis v. Borman, 
11 D. C. App. 116,121; Gwin v. Brown, 21 D. C. App. 295); 
the earliest maturing note became due February 15, 1913, 
and this suit was brought January 12,1920, -well within the 
statutory period. 

3. Mollohan, Mergardt’s predecessor in title, has been 
a party to this suit from the beginning, and was at liberty 
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to move for action or dismissal, but did not do so. Mollo- 
han gave a quit-claim deed to Juliano February 28, 1939, 
.Juliano to Home Construction Corporation March 28, 1939, 
and Home Construction Corporation gave a quit-claim 
deed to Mergardt February 12, 1941, 7 days after motion 
was made herein for leave to file amended and supple¬ 
mental complaint, which was filed March 18, 1941. There 
has been no time when the parties may not have moved to 
suspend this action if they conceived that delay was caus¬ 
ing them injury. 

Respectfully submitted, 

Ashby Williams, 

Attorney for Colonial-American National Bank 
of Roanoke. 


[139] Exhibit 31 

(Equity 37,474) 

Order Overruling Motion for Temporary Injunction 

(Entered February 11, 1943) 

Upon consideration of the motion of the defendant, Rob¬ 
ert Gr. Mergardt, for a temporary injunction against the 
Oolonial-American National Bank of Roanoke and against 
Hugh H. Obear, Trustee, enjoining them and each of them 
from the conduction of the foreclosure sale to be held on 
Thursday, February 11, 1943, at 2 o’clock p. m., and of the 
answer of plaintiff, Colonial-American National Bank of 
Roanoke thereto, it is by the Court this 11th day of Feb¬ 
ruary, 1943, 

Ordered that the motion of the defendant Robert G. 
Mergardt for temporary injunction be and the same is 
hereby denied. 

David A. Pure, 

Justice. 
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[140] In the District Court of the United States for 
the District of Columbia 

Civil Action No. 18611 

Robert G. Mergardt, Plaintiff, 
vs. 

Colonial-American National Bank of Roanoke, et al., 

Defendants 

Motion of Plaintiff for Summary Judgment on Pleadings 

(Filed March 22, 1943) 

Comes now the plaintiff herein, by his attorney, and 
moves the Court to enter summary judgment upon the 
pleadings tiled herein for the plaintiff for the following 

reasons: 

1. As shown by the pleadings and exhibits filed herein, 
and undisputed bv the defendants, the debts secured by the 
deed of trust under which sale was made have long been 
barred and are no longer outstanding. 

I 

2. That all proceedings under which the defendants seek 
to enforce payment of the aforesaid debts, subsequent to 
the decree, which was final in nature are void and of no 
effect, and consequently any action by defendants based 
thereon is likewise void and of no effect. 

3. That the decree of April 6th, 1922, referred to in the 
ne^t preceding paragraph was “an action for the recovery 
of lands ects” and its execution on February 11th, 1943 
was long after the period permitted by the Statute. 

4. That the deeds of trust under which sale was made are 
no longer effectual in that they are more than twenty years 
old and after payment of the debts secured thereby be¬ 
came due. 

5. For other reasons apparent from the record. 

Herman Miller, 
Attorney for Plaintiff. 
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[141] Robert G. Mergardt, Plaintiff, 

vs. 

Colonial-American National Bank of Roanoke, et al., 

Defendants 

Civil Action No. 18611 

Judgment on Motions for Summary Judgment 

(Entered March 31, 1943) 

This cause came on to be heard this 31st day of March, 
1943, upon the motion of the defendant Colonial-American 
National Bank of Roanoke, with the exhibits attached to 
said motion and made a part thereof, filed herein March 
12, 1943, for summary judgment in its favor; and upon 
motion of the plaintiff Robert G. Mergardt for summary 
judgment in his favor, and was argued by counsel; and 
thereupon, upon consideration thereof, it is by the court 
this 31st day of March, 1943, 

Ordered, Adjudged and Decreed: 

(1) That the motion of the defendant Colonial-American 
National Bank of Roanoke for summary judgment in its 
favor be and the same is hereby granted and the complaint 
of the plaintiff be, and the same hereby is dismissed on the 
merits; and that said defendant have and recover from 
plaintiff its costs in this action and that said defendant 
have execution therefor. 

(2) That the motion of the plaintiff, Robert G. Mergardt 
for summary judgment in his favor be and the same hereby 
is denied. 

James M. Proctor, 

Justice. 


94 


f 142] Robert G. Mergardt, Plaintiff, 

vs. 

Colon ial-A m eric an National Bank op Roanoke, 

Defendant 

Civil No. 18611 

Notice of Appeal 

i 

Notice is hereby given this 28th day of April, 1943, that 
Robert G. Mergardt hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 31st day of March, 
1943, in favor of Colonial-American National Bank of 
Roanoke and Hugh H. O’Bear, Trustee, against said Rob¬ 
ert G. Mergardt. 

Herman Miller, 

/ # 

Attorney for Plaintiff . 

Memorandum 

April 29, 1943, cost bond on appeal ($250.00) filed. 


[143] Designation of Record 

(Filed May 15, 1943) 

The Clerk of the Court will please include in the Record, 
the following: 

i 

1. Complaint of the plaintiff for Injunction and To Per¬ 
fect Title bv Adverse Possession. 

* . 

2. Answer of Colonial-American National Bank of Roa¬ 
noke. 

3. Answer of Hugh H. Obear, Trustee, except last page 
thereof. 

4. Motion of plaintiff for summary judgment, omitting 
certificate. 
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5. Motion of Colonial-American National Bank of Roa¬ 
noke for summary judgment, together with the following 
exhibits attached thereto, omitting all pages of said motion 
except the first page thereof. 

(a) . Exhibit 3, except the last page thereof. 

(b) . Exhibit 4, except the last page thereof. 

(c) . Exhibit 8. 

(d) . Exhibit 9. 

(e) . Exhibit 10. 

(f) . Exhibit 11. 

(g) . Exhibit 12. 

(h) . Exhibit 13, except the last page thereof. 

(i) . Exhibit 15, without certificate of service. 

(j) . Exhibit 16. 

(k) . Exhibit 17. 

(l) . Exhibit 22. ' * ♦ 

(m) . Exhibit 23. 

(n) . Exhibit 25. • 

6. Judgment on motions for summary judgment. 

7. Notice of Appeal. 

8. This designation. 

Herman Miller, 

Leon M. Shinberg, 

Attorneys for Plaintiff. 


[144] Designation of Additional Record 

(Filed May 17,1943) 

The defendant, Colonial-American National Bank of 
Roanoke, designates the following portions of the record, 
proceedings and evidence to be included in the record on 
appeal in addition to those designated by the plaintiff,— 
showing the date of filing in each case: 

February 10, 1943, Motion of Plaintiff for injunction. 

February 11, 1943, Order overruling motion for injunc¬ 
tion. 
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February 25, 1943, Last page of Answer of Hugh H. 
Obear, Trustee. 

March 12, 1943, Pages 2, 3 and 4 of Motion of Colonial- 
American National Bank of Roanoke for Summary Judg¬ 
ment, together with the following exhibits or parts of ex 
liibits not designated by plaintiff attached thereto: Exhibits 
1, 2 and 2a; the last page of exhibit 3; the last page of ex¬ 
hibit 4; Exhibits 5, 6 and 7; the last page of exhibit 13; 
Exhibit 14; Exhibit 18, with the affidavit of George N. Dick¬ 
inson attached thereto and the one note for $6,700.00 and 
the three notes for $5,000.00 each attached thereto; Ex¬ 
hibits 19, 20, 21, 24, 26, 27, 28, 29, 30 and 31. 

April 29,1943, Memorandum of bond for costs on appeal. 

Mav 17, 1943, This designation. 

•v. / « • •• 

•; i ‘Jr- • l Ashby Williams, 

• .Attorney for Defendant Colonial-American 

»• National Bank of Roanoke. 

• » 
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